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ABSTRACT 

Ph.D. Dissertation 

 

FAMILY LIFE UNDER ECHR 

 

 

 

Dokuz Eylul University 

Graduate School of Social Sciences 

Department of Public Law 

Public Law Doctorate Programme 

 

The main purpose of human rights is to protect the individual against 

the state. Nevertheless, this approach to the negative nature of human rights 

has changed in the 18th and 19th centuries. In the 20th century, it was accepted 

both by human rights doctrine and practice that classic human rights cannot 

exist when states only do not interfere these rights which means states act in 

their negative obligations. On the contrary, it was accepted that states have 

some positive obligations about protection and enforcement of classic rights. 

Affected by this change, today it is a well-accepted view that states have positive 

obligations about not only social and economic rights but also classic rights. 

Neither in Turkish law nor in Comparative law, there is a clear and 

precise definition of positive obligations of states which force states to take 

actions to protect human rights. The concept of positive obligation, which is 

based on Article 1 of the ECHR and Article 5 of the Turkish Constitution, is 

accepted by the ECHR case law as it is needed to be protected not only in theory 

but also in practice. Although the positive obligation doctrine and case law are 

in progress as a result of the dynamic (evolutive) interpretation of ECHR by 

ECtHR, in practice predictability, legal certainty and scope of these obligations 

which broaden the responsibilities of the state are creating problems. 

The right to respect private and family life as a human right has the 

most profound jurisprudence within the context of the positive obligation 

doctrine due to its comprehensive content. At the same time, the right to respect 

for private and family life is one of the most protected human rights against 

state intervention. Therefore, it is important to determine the positive 

obligations of states about the right to respect private and family life. 

In this dissertation, the scope and theory of positive obligations of states 

to protect the right to respect for private and family life are studied through 

theoretical discussions and current developments under ECtHR case law. 

Furthermore, the legal grounds of positive obligations in the Turkish Republic 

as a signatory of the ECHR are examined within the scope of decisions of 

Constitutional Court of the Republic of Turkey. 

 

 

Key Words: Positive obligation, negative obligation, private life, family life, home, 

correspondence, ECHR, ECtHR. 
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 Mowbray, Cases, s. 347. 

2342

 Girard, s. 11 vd. 

2343

 X./Germany  

 

2344

 Dudgeon/United Kingdom, App. No. 7525/76, 22 October 1981, par. 63. 

2345

 Dudgeon/United Kingdom, App. No. 7525/76, 22 October 1981, par. 37. 

2346

 Norris/Ireland, App. No. 10581/83 26 October 1988. 

2347

 Modinos/Cyprus, App. No. 15070/89, 22 April 1993. 

2348

 Heringa/Zwaak, s. 679; Jacobs/White, s. 192; Jacobs/White/Obey, s. 386.  

2349

 Modinos/Cyprus, App. No. 15070/89, 22 April 1993, par. 7. 

2350

 Norris/Ireland, App. No. 10581/83 26 October 1988, par. 25; Modinos/Cyprus, App. No. 15070/89, 

22 April 1993, par. 16. 

2351

 Norris/Ireland, App. No. 10581/83 26 October 1988, par. 38; Modinos/Cyprus, App. No. 15070/89, 

22 April 1993, par. 26; Dudgeon/United Kingdom, App. No. 7525/76, 22 October 1981, par. 63. 
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2353
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2354
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a 2357

2358. 

2359. 

                                                 

2352

 Dudgeon/United Kingdom, App. No. 7525/76, 22 October 1981, par. 60. 

2353

 Dudgeon/United Kingdom, App. No. 7525/76, 22 October 1981, par. 58. 

2354

 

i 

 

kileri yasaklayan Georgia 

due process 

i ba

 

bu konuda Amerikan toplumunda bir uzla tu u 

i tirmi  v k

una karar vermi t nin 

t na ve 

uzla m m

oldu una karar verilmi  

2355

  

2356

 02, par. 43. 

2357

 E.B./France, App. No. 43546/02, 22 January 2008, par. 93-98 

2358

  

2359

 Girard, s. 12. 
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2362

. 

Nitekim bu konuda  

edilmemektedir

2363
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2365
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2360

 Girard, s. 11. 

2361

 Girard, s. 11. 

2362

  

2363

 Stubing/Germany, App. No. 43547/08, 12 April 2012, par. 66.  

2364

 Laskey, Jaggard ve Brown/United Kingdom, App. No. 21627/93; 21628/93; 21974/93, 19 February 

1997. 

2365
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2366
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bireylerin 

konusunda 

2367

2368

2369

. 

Devletin bireylerin 

bireyleri hem kendi eylemlerinden hem de 

2370

. Devletin bireyleri 

zihinsel engelli olan 

Hollanda ceza hukukundaki mevcut bo luk, ba vurucunun hukuki korunma yolunun 

                                                 

2366

  

2367

 par. 64; 

No. 37359/09, 16 July 2014, par. 63; Glass/United Kingdom, App No. 61827/00, 9 March 2004, 

par. 74; P. S./Poland, App. No.  57375/08, 30 October 2012, par. 96; Sentges/Netherlands, App. No. 

27677/02, 8 July 2003.  

2368

 McGinley and Egan/United Kingdom, App. No. 10/1997/794/995-996, 9 June 1998, par. 

101, Roche/United Kingdom, App. No. 32555/96, 19 October 2005, par. 162,  

2369

 Pretty/United Kingdom, App. No. 2346/02, 29 April 2002, par. 61, Ciubotaru/Moldovia, App. No. 

27138/04, 27 April 2010, par. 49; X and Y/Netherlands, 26 March 1985, par. 22;  Y.F./Turkey, 

App. No. 24209/94, par. 33, S. and Marper/United Kingdom, App. No. 30562/04, 30566/04, 4 

December 2008, par. 66. 

2370

 

38719/97, 10 October 2002, par. 118; A./Croatia, App. No. 55164/08, 14 October 2010, par. 60; X 

and Y/Netherlands, App. No. 8978/80, 26 March 1985, par. 22, 23, 118; M. C./Bulgaria, App. No. 

39272/98, 04.12.2003, par. 150, 152; Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, 

par. 65; Costello-Roberts/United Kingdom, App. No. 13134/87, 25 March 1993, par.  36 
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2376
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2378
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2379
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2380
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sonucuna binaen 

2381

.  ve 

                                                 

2371

 2013/2084, 15.10.2015, par. 49, (RG. T. 18.12.2015, S. 29566); 

Adnan Oktar (3), B. No. 2013/1123, 2.10.2013, par. 32. 

2372

 Kilkelly, s. 73.  

2373

 - veya cezaya 

 

2374

  

2375

 

152/1996/771/972, 16 December 1997, par. 54. 

2376

  

2377

 

.  

2378

 

152/1996/771/972, 16 December 1997, par. 55; Mouisel/France, App. No. 67263/01; Gennadi 

Naoumenko/Ukraine, App. No. 42023/98, 10 February 2004, par. 108. 

2379

 Sa

43. 

2380

  

2381

 M. C./Bulgaria, App. No. 39272/98, 4 December 2003, par. 9-10. 
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2384

. Fiziksel 

2385
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2386. Devletin 

 devletin 

fiziksel 

2387. 

                                                 

2382

 M. C./Bulgaria, App. No. 39272/98, 4 December 2003, par. 187. 

2383

 Janko Croatia, App. No. 38478/05, 5 March 2009, par. 58. 

2384

 Roagna, s. 61. 

2385

 

par. 70. 

2386

 Clements, s. 160. 

2387

 . 
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2388. 

 

2389

. 

 

2390

. 

Tysiac 2391

 Mahkeme, 

. Mahkeme olayda 

kolojik 

nin 

2392

                                                 

2388

 A, B and C/Ireland, App. No. 25579/05, 16 December 2010, par. 245; Tysiac/Poland, App. No. 

5410/03, 20 March 2007, par. 110. 

2389

  

2390

 , s. 590. 

2391

 

Tysiac/Poland, App. No. 5410/03

(http://hudoc.echr.coe.int/eng#{"fulltext":["tysiac"],"languageisocode":["TUR"], "article":["8"] ," 

documentcollectionid2": ["GRANDCHAMBER","CHAMBER"], "itemid":["001-119624"], E. T. 

20.08.2017). 

2392

 Tysiac/Poland, App. No. 5410/03, 20 March 2007, par. 107. 
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2395

2396

 

2397
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2398
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2393

 Tysiac/Poland, App. No. 5410/03, 20 March 2007, par. 108, 128, 129. 

2394

 Codarcea/Romania, App. No. 31675/04, 2 June 2009, par. 102. 

2395

 Tysiac/Poland, App. No. 5410/03, 20 March 2007, par. 124 vdo 

2396

 Tysiac/Poland, App. No. 5410/03, 20 March 2007, par. 130. 

2397

  

2398
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ihmaller ya da 

i yerine getir

gidilmektedir.  Fakat her  nin ihlali olarak 

toplumun ve  

2399

.  

Fiziksel 

2400

 devletin 

nin 

 , 

fiziksel 

almaya zorlayan bir   

Bununla birlikte, devletin takdirde, bedensel 

2401

.  

klerinden biri  

2402

. 

Bununla birlikte da, 

 nin, devlete 

ni belirtmektedir

2403

.  

                                                 

2399

  

2400

  

2401

 Kurt ond others/Turkey, App. No. 50772/11, 6 July Jurica/Croatia, 

App. No. 30376/13, 2 May 2017 par. 84. 

2402

 -55. 

2403

 Erdin  
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2404
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2405

.  

 

2406

, sezaryen 

operasyonu    Bu olay 

sonucunda s

2407

2408

 ve bu  bbi yan 

 

2409

. Yine V.C. 2410

 bir 

2411

nu 

belirterek, arak   

   

konusunda pozitif   

                                                 

2404

 

 

 

2405

 Juhnke/Turkey, App. No. 52515/99, 13 May 2008, par. 77. 

2406

 I.G., M.K. ve R.H./Slovakia, App. No. 15966/04, 13 November 2012, par. 31. 

2407

 I.G., M.K. ve R.H./Slovakia, App. No. 15966/04, 13 November 2012, par. 57. 

2408

 I.G., M.K. ve R.H./Slovakia, App. No. 15966/04, 13 November 2012, par. 17, 21. 

2409

 I.G., M.K. ve R.H./Slovakia, App. No. 15966/04, 13 November 2012, par. 145, 146. 

2410

 V.C./Slovakia, App. No. 18968/07, 8 February 2012.  

2411

 V.C./Slovakia, App. No. 18968/07, 8 February 2012, par. 15. 
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 kararlar da ,  

 

2413

. 

 

-

gelmektedir. 

 denge kurulurken

2414

 

 

2415 2416

 

Alman 

                                                 

2412

 V.C./Slovakia, App. No. 18968/07, 8 February 2012, par. 154. 

2413

 Chauvy and others/France, App. No. 64915/01, 29 June 2004, par. 70; White/Sweden, App. No. 

42435/02, 19.09.2006, par. 26; , App. No. 33348/96, 17 December 

2004, par. 91. /Slovakia, 

App. No. 4479/03, 18 January 2011, par. 53; Aurealian Oprea/Romania, App. No. 12138/08, 19 

January 2016, par. 60. 

2414

 Leach, ECHR, s. 317. 

2415

 Von Hannover/Germany, App. No. 59320/00, 24 June 2004. 

2416

 

 

 

rens Ernst August Von Hannover ile birlikte tenis oynarken ve bisiklete binerken 

59320/00, 24 June 2004, par. 11-16). 
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herhangi bir eyleminden erli d

2417
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2418

yine onunla tenis oynarken ve bir 

2419

. Somut olayda Alman Mahkemeleri ifade 

2420

, 

ise 

2421

. 

  

2422

. 

 Mahkeme, 8. maddenin esas 

maddenin sadece d

kte maddede bahsedilen negatif 

  d

belirtmektedir. 

                                                 

2417

Von Hannover/Germany, App. No. 59320/00, 24 June 2004, par. 56. 

2418

  

 

kz. Von Hannover/Germany, App. No. 59320/00, 24 

June 2004, par. 57; A./Norway, App. No. 28070/06, 9 April 2009, par. 65; Pfeifer/Austria, App. 

No. 12556/03, 15 November 2007, par. 38; Chauvy and Others/France, App. No. 64915/01, 29 June 

2004, par. 70. 

2419

 

2420

 

100, No.1, 2006, s. 198. 

2421

Von Hannover/Germany, App. No. 59320/00, 24 June 2004, par. 80. 

2422

 Roagna, s. 40. 



   

307 

 

 

r

2423

.  

Von Hannover/Almanya (N ise Prenses Caroline von 

,  iki Alman dergisinde 

Saint-  

Alman m

2424

. 

nceleme konusu olan davada devletin bir eylemine 

2425
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dan yeterince dikkate 

2426

Federal Adalet 

 Von Hannover 

2427

. Ulusal 

dikkate alan Mahkeme 

2428

, yerel 

2429

.  

 

(N Von Hannover/Almanya (N ek 

 8. 

m

2430

.  

                                                 

2423

 Von Hannover/Germany, App. No. 59320/00, 24 June 2004, par. 57. 

2424

 Von Hannover/Germany (No. 2), App. No. 40660/08, 60641/08, 7 February 2012, par. 74. 

2425

 Von Hannover/Germany (No. 2), App. No. 40660/08, 60641/08, 7 February 2012, par. 98. 

2426

 Von Hannover/Germany (No. 2), App. No. 40660/08, 60641/08, 7 February 2012, par. 84. 

2427

 Von Hannover/Germany (No. 2), App. No. 40660/08, 60641/08, 7 February 2012, par. 125. 

2428

 

nin 

2), App. No. 40660/08, 60641/08, 7 February 2012, par. 108-113). 

2429

 Von Hannover/Germany (No. 2), App. No. 40660/08, 60641/08, 7 February 2012, par. 126. 

2430

 Von Hannover/Germany (No. 3), App. No. 8772/10, 19 September 2013, par. 58. 
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sonuc  

taraf devletlerin takdir 

demokrasilerde  ve 

haberlerin kamusal ya da politik esas olarak 

  

 

2431

Devlet 

 

 

    

haberlerle i

. Mahkeme 

de

2432

. 

2433

. Mahkeme 

 ma 

                                                 

2431

 Viljanen, s. 9 vd. 

2432

 Craxi/Italy (No. 2), App. No. 25337/94, 17 June 2003, par. 66. 

2433

 Craxi/Italy (No. 2), App. No. 25337/94, 17 June 2003, par. 75. 
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2434
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, devlet 

taraf
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2435

. D s 

 

2436

. Bu sebeple devlet 

tirmekle 

2437

 

belirtilmelidir

2438

.  

 

4.  
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bilgilerin ve 

2439

. 

sakl

2440

. 

Mahkeme nin ilgili bilginin kaydedildi artlara, 

 

                                                 

2434

 Craxi/Italy (No. 2), App. No. 25337/94, 17 June 2003, par. 83-84. 

2435

  

2436

 

2437

 Akandji Kombe, s. 41; Roagna, s. 65. 

2438

 Akandji Kombe, s. 41. 

2439

 Viljanen, 19 vd. 

2440

 Leander/Sweden, App. No. 9248/81, 26 March 1987, par. 48; Amann/Switzerland, App. No. 

27798/95, 16 February 2000, par. 65; Rotaru/Romania, App. No. 28341/95, 4 May 2000, par. 44; 

Mitkus/Latvia, App. No. 7259/03, 2 October 2012, par. 137. 
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2441

. 

2442

da da 

kesin surette 

2443

. Bu sebeple k

yeterince kesin 

2444

yeterli ve etkili garantiler 

2445

 ve bunlara riayet edilmesi gerekmektedir

2446
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2447

hem de pozitif 

nin  davas nda 

2448

, 

 

2449

 

2450

. 

 

ki bilgi ve 

istem  talebi mevcut sosyal  

engel  

2451

 

korunmas . ne hukuki ne de idari 

                                                 

2441

 Roagna, s. 19. 

2442

 Arai-Takahashi, s. 74. 

2443

 Arai-Takahashi, s. 74. 

2444

 Leander/Sweeden, App. No.9248/81, 26 March 1987, par. 50-51; Malone/United Kingdom, App. 

No. 8691/79, 2 August 1984, par. 66-67. 

2445

 Klass and the others/Germany, App. No. 50298/71, 6 September 1978, par. 50. 

2446

  

2447

 Clements, s. 166. 

2448

 Mowbray, Positive Obligations, s. 143-144. 

2449

 Leander/Sweeden, App. No.9248/81, 26 March 1987, par. 2. 

2450

 Gaskin/United Kingdom, App. No. 10454/83, 7 July 1989, par. 40. 

2451
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sistemi menfaa
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2453

. 
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2454

. 

esasen 
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2455

. I./Finlandiya 

2456

 da 
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2457

. Fakat b

2458

 

tazm  

r  

2459
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2460

.  

                                                 

2452

 Gaskin/United Kingdom, App. No. 10454/83, 7 July 1989, par. 40. 

2453

 Gaskin/United Kingdom, App. No. 10454/83, 7 July 1989, par. 40. 

2454

 Mowbray, Positive Obligations, s. 144. 

2455

 Arai-Takahashi, s. 75. 

2456

 I./Finland, App. No. 20511/03, 17 July 2008.  

2457

 isel Veriler, s. 117. 

2458

 I./Finland, App. No. 20511/03, 17 July 2008, par. 42. 

2459

 I./Finland, App. No. 20511/03, 17 July 2008, par. 35. 

2460

 I./Finland, App. No. 20511/03, 17 July 2008, par. 48-49. 
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2463

2464
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yoluna gidilebilir.  

 

 

2465

. 

.U/Finlandiya 

2466

 

itesinde bir reklam 

 Reklam, 

 

. Reklamda, 12 

kendi 

                                                 

2461

 Yonchev/Bulgaria, App. No. 12504/06, 7 December 2017, par. 32. 

2462

 Yonchev/Bulgaria, App. No. 12504/06, 7 December 2017, par. 62-63. 

2463

 Arai-Takahashi, s. 75. 

2464

 Z/Finland, App. No. 22009/93, 25 February 1997; M.S./Sweden, App. No.  74/1996/693/885, 27 

August 1997. 

2465

 Jacobs/White/Obey, s. 376; Laz r, s. 134. 

2466

 K.U/Finland, App. No. 2872/02, 2 December 2008, par. 7-12 
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 . 
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2470
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in

2471

Ancak 

e-  

                                                 

2467

 K.U/Finland, App. No. 2872/02, 2 December 2008, par. 49. 

2468

 K.U/Finland, App. No. 2872/02, 2 December 2008, par. 50. 

2469

 Laz r, s. 134. 

2470

 Muscio/Italy, App. No. 31358/03, 13 November 2007. 

2471

 Laz r, s. 136. 
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ltreleri kullanarak kontrol edebilecekleri 

istenmeyen maillerin, resimlerin yahut bilgilerin 
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2473

. 

 

 

eler.  

ve elde edilmek iste

2474

. 

si 
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2472

 Laz r, s. 136. 

2473

 Muscio/Italy, App. No. 31358/03, 13 November 2007. 

2474

 Roagna, s. 20. 

2475

 Recommendation CM/Rec (2007) 7 of the Committee of Ministers to member states on good 

administration,https://www.coe.int/t/dghl/standardsetting/cdcj/CDCJ%20Recommendations/CMRe

c(2007)7E.pdf, E. T. 16.04.2017. 
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2476

 Leander/Sweeden, App. No.9248/81, 26 March 1987, par. 51. 

2477

  

2478

  

2479

  

2480

 Atak, s. 108. 

2481

 zel Hayat, s. 416. 
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 Akandji Kombe, s. 42; Roagna, s. 69. 
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 24. maddesinde 

                                                 

2491

 , s. 169; Goldscheid/Liebowitz, s. 

327 vd. 

2492

 Goldscheid/Liebowitz, s. 302. 

2493

 Khrystova, s. 119. 

2494

 Marshall, s. 149. 

2495

  

2496
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2498

 Goldscheid/Liebowitz, s. 303. 

2499

 Goldscheid/Liebowitz, s. 303. 

2500

 

 

2501

The Convention on the Elimination of All Forms of Discrimination 

 http://www.un.org/womenwatch/daw/ 

cedaw/text/econvention .htm#article4, E. T. 26.09.2016).  
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2504

.  

 

2505

. lar

Genel 
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 Cook, s. 163. 

2504

  

2505
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2013, s. 414-415). 

2506

 General Recommendation No. 35 on gender-based violence against women, updating general 

http://tbinternet.ohchr.org/Treaties/CEDAW/ 

Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf, E. T. 20.08.2017). 
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-145.  
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 Recommendation (2002)5 of the Committee of Ministers to member states on the protection of 

www.coe.int/t/pace/campaign/stopviolence/Source/rec 

2002(5)_en.doc, E. T. 03.08.2017). 
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 Opuz/Turkey, App. No. 33401/02, 9 June 2009. 

2519

 Hasselbacher, s. 200; Goldscheid/Liebowitz, s. 327. 

2520

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008.  

2521

 Khrystova, s. 117. 

2522

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, par. 84. 

2523

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, par. 64. 

2524

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, par. 73. 
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2527

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, par. 63. 

2528

  

2529

 Bevacqua and S./Bulgaria, App. No. 71127/01, 12 June 2008, par. 84. 

2530

 Opuz/Turkey, App. No. 33401/02, 9 June 2009. 

2531

 Goldscheid/Liebowitz, s. 327. 

2532

 Opuz/Turkey, App. No. 33401/02, 9 June 2009, par. 3. 

2533

 Opuz/Turkey, App. No. 33401/02, 9 June 2009, par. 131. 
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 A./United Kingdom, App. No. 100/1997/884/1096, 23 September 1998. 
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 Clapham, s. 356. 

2543

 A./United Kingdom, App. No. 100/1997/884/1096, 23 September 1998, par. 20. 

2544

 Kilkelly, Positive Obligations, s. 261. 

2545

 Kilkelly, Positive Obligations, s. 261. 

2546

 X and Y/Netherlands, App. No. 8978/80, 26 March 1985, par. 21-27; A./United Kingdom, App. 

No. 100/1997/884/1096, 23 September 1998, par. 22. 

2547
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 Kilkelly, Positive Obligations, s. 255. 

2550

 Kilkelly, Children, s. 72. 

2551

 Roagna, s. 49. 

2552

 Legg, s. 159. 

2553

 Scozzari and Giunta/Italy, App. No. 39221/98 and 41963/98, 13 July 2000. 

2554

 Janis/Kay/Bradley, s. 418. 
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 Mowbray, Positive Obligations, s. 155; Christoffersen, s. 468; Clements, s. 158-159. 

2557

 Christoffersen, s. 121-122. 

2558

 W./United Kingdom, App. No. 9749/82, 8 July 1987. 

2559

 Mowbray, Positive Obligations, s. 155. 

2560

 Mowbray, Positive Obligations, s. 155. 

2561

 Mowbray, Positive Obligations, s. 156. 

2562

 K. A./Finland, App. No. 27751/95, 14 January 2003. 
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25651/94, 27 April 2000. 

2565

 Olsson/Sweden (No. 2), App. No. 13441/87, 27 November 1992, par. 27. 

2566

 Kilkelly, Children, s. 74. 

2567

 Kutzner/Germany, App. No 46544/99, 26 February 2002. 

2568
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2569

 Mowbray, Positive Obligations, s. 155. 

2570

 Oppromolla, s. 56. 
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2574

 Bates, s. 335. 

2575

  

2576

 Kroon and Others/Netherlands, App. No. 18535/91, 27 October 1994. 

2577

 Kroon and Others/Netherlands, App. No. 18535/91, 27 October 1994. 

2578

  

2579

 Kroon and Others/Netherlands, App. No. 18535/91, 27 October 1994, par. 36. 

2580

 Kroon and Others/Netherlands, App. No. 18535/91, 27 October 1994, par. 35. 

2581

 Kroon and Others/Netherlands, App. No. 18535/91, 27 October 1994, par. 36. 

2582

 Mowbray, Positive Obligations, s. 152. 
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 Akandji Kombe, s. 42; Kilkelly, Positive Obligations, s. 251; Madde 8, kamu otoritelerine 

 

 

2584

 Heringa/Zwaak, s. 739. 

2585

 Mowbray, The Creativity, s. 72. 

2586

 Kroon and others/Netherlands, App. No. 18535/91, 27 October 1994, par. 32. 

2587

 Akandji Kombe, s. 42. 

2588

 Mowbray, The Creativity, s. 72. 

2589

 Marckx/Belgium, App. No. 6833/74, 13 June 1979, par. 31. 

2590

 Pla and Puncernau/Andora, 13 July 2004; Akandji Kombe, s. 42. 

2591

 Akandji Kombe, s. 42; Roagna, s. 69. 

2592

 Akandji Kombe, s. 42; Roagna, s. 69. 

2593

 Kilkelly, Positive Obligations, s. 251. 
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 Kilkelly, Positive Obligations, s. 251. 

2595

 Kilkelly, Ursula; Effective Protection of  Rights in Family Cases: An International 

 Transnational Law&Contemporary Problems, Vol. 12, Issue 2,  2002, s. 342. 

2596

 Kilkelly, s. 91. 

2597

 K. and T./Finland, App. No. 25702/94, 12 July 2001 par. 149-151. 

2598

 Kilkelly, s. 91. 

2599

 K. and T./Finland, App. No. 25702/94, 12 July 2001, par. 194. 
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 Roagna, s. 71. 

2601

 Nazarenko/Russia, App. No. 39438/13, 16 July 2015. 

2602

 Kopf and Liberda/Austria, App. No. 1598/06, 17 January 2012. 

2603

 Nazarenko/Russia, App. No. 39438/13, 16 July 2015, par. 68. 

2604

 Sophia  Hansen/Turkey, App. No.  36141/97, 23 September 2003. 

2605

 Sophia  Hansen/Turkey, App. No. 36141/97, 23 September 2003, par. 92 

2606

 Sophia  Hansen/Turkey, App. No. 36141/97, 23 September 2003, par. 91. 
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Eriksson/Sweden, App. No. 11373/85, 22 June 1989; Margaretta and Roger Andersson/Sweden, 

App. No. 12963/87, 25 February 1992, par. 91; Olsson/Sweeden, (No. 2) App. No. 13441/87, 27 

November 1992, par. 90; Hokkanen/Finland, App. No. 19823/92, 23 September 1994, par. 55; 

Nuutinen/Finland, App. No. 32842/96, 27 June 2000, par. 128; Ignaccolo-Zenide/Romania, App. No. 

31679/96, 25 January 2000, par. 94; Slyvester/Austria, App. No. 36812/97, 40104/98, 24 April 2003, 

par. 58.

2608

 Sophia  Hansen/Turkey, App. No. 36141/97, 23 September 2003, par. 108. 

2609

 

 

2610

 (http://www.echr.coe.int/Documents/FS_Child 

_abductions _TUR.pdf, E. T. 12.04.2017, s. 1). 

2611

http://www.uhdigm.adalet.gov.tr/ 

sozlesmeler/coktaraflisoz/lahey/turkce_lah28.pdf;http://www.uhdigm.adalet.gov.tr/sozlesmeler/cok

taraflisoz/lahey/lah28_ing.pdf, E. T. 11.04.2017). 

2612

 Hromadka and Hromadkova/Russia, App. No. 22909/10, 11 December 2014. 
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2621

 Ignaccolo-Zenide/Romania, App. No. 31679/96, 25 January 2000; Iglesias Gil and A. U. 

I./Spain, App. No. 56673/00, 29 April 2003, par. 39; Sylvester/Austria, App. No. 36812/97; 

40104/98, 24 April 2003, par. 55-58; Bianchi/Switzerland, App. No. 7548/04, 22 June 2006, par. 76-

78; Bajrami/Albania, App. No. 35853/04, 12 December 2006, par. 50, 51, 55; Shaw/Hungary, App. 

No. 6457/09, 26 July 2011, par. 63, 68, 72; Karrer/Romania, App. No.  16965/10, 21 February 2012, 

par. 38; Carlson/Switzerland, App. No. 49492/06, 6 November 2008, par. 69-

70; Serghides/Poland, App. No. 31515/04, 2 November 2010, par. 63-65; 

/Turkey, App. No. 60328/09, 3 May 2012, par. 49; Raw and others/France, App. No. 

84, 86, 87; Blaga/Romania, App. No. 54443/10, 1 July 2014, par.  72; R.S./Poland, App. No. 

63777/09, 21 July 2015, par. 55, 57-59; M.A./Austria, App. No. 4097/13, 15 January 2015, par. 96, 

104, 105, 108, 132, 135; G.S./Georgia, App. No. 2361/13, 21 July 2015, par. 49, 67; 

Henrioud/France, App. No. 21444/11, 5 November 2014, par. 76; K.J./Poland, App. No. 30813/14, 

1 March 2016, par. 72-73. 

2622

  



   

335 

 

2623

. Bu husustaki 

belirleyici nokta,  

2624

. 

Be

2625

. 

n 

 sonucuna 

 

 da 

 

n 

2626

, ulusal mahkemelerin 

2627

, 

 

sunulma

2628

 gibi sebeplere 

yerine getir  

8. madde ulusal makamlara  

                                                 

2623

 Iglesias Gil and A. U. I./Spain, App. No. 56673/00, 29 April 2003, par. 56-

63; Sylvester/Austria, App. No. 36812/97; 40104/98, 24 April 2003, 67-

72; Carlson/Switzerland, App. No. 49492/06, 6 November 2008, par. 70-82; Serghides/Poland, App. 

No. 31515/04, 2 November 2010, par. 72-75; Hromadka and Hromadkova/Russia, App. No. 

22909/10, 11 December 2014. 

2624

 Neulinger and Shuruk/Switzerland, App. No. 41615/07, 6 July 2010, par. 132. 

2625

 

Amanalachioai/Romania, 4023/04, 26 May, 2009, par.63; Raban/Romania, App. No. 25437/08, 26 

October 2010, par. 23; Bergmann/Czech Republic, App. No. 8857/08, 27 October 2011, par. 39. 

2626

 Stochlak/Poland, App. No. 38273/02, 22 September 2009, par. 55-67; P.P./Poland, App. No. 

8677/03, 8 January 2008; Bianchi/Switzerland, App. No. 7548/04, 22 June 2006, par. 76-78.  

2627

Severe/Austria, App. No. 53661/15, 21 September 2017, par. 86; Carlson/Switzerland, App. No. 

49492/06, 6 November 2008, par. 81; Leschiutta and Fraccaro/Belgium, App. No. 

58081/00 and 58411/00,17 July 2008, par. 35. 

2628

 Bajrami/Albania, App. No. 35853/04, 12 December 2006., par. 67. 



   

336 

 

le birlikte, bu . 

ebeveynin  nin 

2629

.  

 

b.  

 

 

2630

. 

 ebeveynlerinden 

 sine son verilmesi 

karde

 Bu hususta yetkili otoritelerin, 

incelenmesi gerekmektedir. 

e konu olan olayda ulusal mahkemeler, 

verilmesine ve 

karar 

ver

2631

. 

2632

. 

2633

 ve 

2634

. 

                                                 

2629

 Severe/Austria, App. No. 53661/15, 21 September 2017, par. 97. 
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 n/Turkey, App. No. 4694/03, 6 April 2010, par. 21. 

2634
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2636

 Mowbray, Positive Obligations, s. 169. 

2637

 Airey/Ireland, App. No. 6289/73, 9 October 1979, par. 11. 

2638

 Airey/Ireland, App. No. 6289/73, 9 October 1979, par. 11. 

2639

 Airey/Ireland, App. No. 6289/73, 9 October 1979, par. 31. 

2640

 Airey/Ireland, App. No. 6289/73, 9 October 1979, par. 33. 
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 Mowbray, Positive Obligations, s. 170. 

2643

 Johnston and others/Ireland, App. No. 9697/82, 18 December 1986, par. 12, 16, 19. 

2644

 Johnston and Others/Ireland, App. No. 9697/82, 18 December 1986, par. 49. 

2645

 Johnston and Others/Ireland, App. No. 9697/82, 18 December 1986, par. 56. 

2646

 Johnston and Others/Ireland, App. No. 9697/82, 18 December 1986, par. 57-58. 
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2651
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. No. 23218/94, 19 February 1996; Ahmut/Netherlands, App. No. 21702/93, 

28 November 1996.  

2652

 Moustaquim/Belgium, App. No. 12313/86, 18 February 1991; Berrehab/Netherlands, App. No. 

10730/84, 21 June 1988; Boughanemi/France, App. No. 22070/93, 24 April 1996. 

2653

 Sherlock, s. 68; Janis/Kay/Bradley, s. 407. 

2654
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 Heringa/Zwaak, s. 705; Mowbray, Cases, s. 370; Jacobs/White, s. 183; Mowbray, Positive 

Obligations, s. 171; Sherlock, s. 64. 

2658

 Jacobs/White, s. 184. 

2659

 Sisojeva and others/Latvia, App. No. 60654/00, 15 Januaary 2007, par. 79. 

2660

 

9 October 2003, par. 97. 

2661

 Mowbray, Cases, s. 370-371; Mowbray, Positive Obligations, s. 172; Heringa/Zwaak, s. 706; Bu 

Tuquabo-Tekle and others/Netherlands, App. No. 60665/00, 1 December 2005, par. 43; 

Rodrigues Da Silva and Hoogkamer/Netherlands, App. No. 50435/99, 31 January 2006, par 39; 

United Kingdom, App. No. 9532/81, 17 October 1986, par. 67; 

Rees/United Kingdom, App. No. 9532/81, 17 October 1986, par. 67; Rees/United Kingdom, App. 

No. 9532/81, 17 October 1986, par. 68; 
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23218/94, 9 February 1996, par. 38; 
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2665
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 17 October 1986, par. 67. 
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2673

 Heringa/Zwaak, s. 706. 

2674

 Mowbray, 171 176. 

2675

 Darren Omoregie and others/Norway, App. No. 265707, 31 July 2008. 

2676

 Tuquabo-Tekle and others/Netherlands, App. No. 60665/00, 1 December 2005. 

2677

 Concurring Opinion Of Judge Jebens, Darren Omoregie and others/Norway, App. No. 265707, 31 

July 2008. 
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 . 31465/96, 21 

December 2001, par. 33 
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Berisha/Switzerland, App. No. 948/12, 30 July 2013, par. 51; Tuquabo-Tekle and 

others/Netherlands, App. No. 60665/00, 1 December 2005, par. 44. 

2681

 Berrehab/Netherlands, App. No. 10730/84, 21 June 1988, par. 29. 

2682

 Sherlock, s. 64. 

2683

 Janis/Kay/Bradley, s. 409. 

2684

 Mowbray, Positive Obligations, s. 176. 

2685

Chapman/United Kingdom, App. No. 27238/95, 18 January 2001, Connors/United Kingdom, App. 

No. 66746/01, 27 May 2004 Codona/United Kingdom, App. No. 485/05, 7 February 2006. 
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Airey/Ireland, 22.05.1981, Resolution DH (81) 8; Winterwerp/Netherlands, 24.06.1982, Resolution 

DH (82) 2). 
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2885
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2904

 

2905

2906
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2908
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2909
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2910
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2912
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ulusa
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s. 63. 

2905
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2908
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2911

  

2912
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-2, 2008, 
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2915
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2916
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2917

. 

2918
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2913

 

1995; Yar. CGK. 

E.1996/6-2, K.1996/33, T. 12.03.1996; Dan. 10. D. E.1991/1262, K.1992/3911, T. 10.11.1992). 

2014/889, K. 

2015/2011.http://emsal.yargitay.gov.tr/BilgiBankasiIstemciWeb/GelismisDokumanAra Servlet? 

dokumanTurleriString=YARGITAYKARARI,&aranan=k%C4%B1zl%C4%B1k%20soyad%C4%

B1,&aramaG=sdsorRxP&baslangic=80&son=100&dokumanTuruAdi=YARGITAYKARARI&fro

mSonucSayfasindan=TRUE&sonucSayfasi=yeniTasarim/yargitayAramaSonuc.jsp&sirala=1&mev

zuatAdi=null&mevzuatNo=null&mevzuatMadde=null, E. T. 10.08.2017). Dan. 5. D, 22.05.1991, 
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 HAS, s. 9. 

2915

  

2916

  

2917
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https://www.tbmm.gov.tr/sirasayi 

/donem22/yil01/ss430m.htm, E. T. 05.05.2017. 
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taraf d

2923
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tedbirleri
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2919
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2923
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2926
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konularda ulusal 

2927
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ve denetim 
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2928
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2929
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2930
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2926

 Akad, Me

 

2927

 s. 4. 

2928

  

2929

 Opuz/Turkey, App. No. 33401/02, 9 June 2009, par. 192; Konstantin Markin/Russia, App. No. 

30078/06, 22 March 2012, par. 120. 

2930
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2932
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2933 2934
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2935
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2936
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2937

2938
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2932
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2933
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2941
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ise d
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2941

 

gizlili i ifade edilmi 16. 
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2942
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 da

2945

 

2946

. Anayasa  

2947
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-

2948
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2949

. Kapani -

2950

. Akad

                                                 

2944

 s. 

136. 

2945

 - 

Quaranta, Alfonso; 

785;  

(http://www.adalet.gov.tr/duyurular/2011/eylul/anayasalar/ulkeana/pdf/10-%C4%B0TALYA%203 

19 -354.pdf, E.T. 21.08.2017). 

2946

  

2947

 Akad, 10. Madde, s. 118. 

2948

 

-  noktadan hareketle 

-

 

2949

  

2950

 

Sosyal Haklar, s. 193). 
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. Kanaatimizce de 1961 
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2953

 

2954
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-toplum-devlet dengesine hak ve 

2955
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2952
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2953

  

2954
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2956

.  
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2957
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Doktrinde 1961 Anayasa

addesinde 

2958

 tan uz

2959

                                                 

2956

  

2957

 Demir, s. 313. 

2958

 , BDS 

1994, s. 200. 

2959

 , s. 13. 
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2960

da -toplum-devlet zincirinin, 

devlet-toplum-

2961

.  

 in

temel olarak 

2962

. Bu temel Anayasa Mahkemesi 

Anayasa Mahkemesi 

2963
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Yani yasa koyucunun iradesi h a 

 

 

n 

Ancak 

 

 

n arak kabul , sadece ekonomik ve sosyal 

, da 

                                                 

2960

 , s. 13. 

2961

 , s. 12. Doktrinde 

devletin 

 , 

 

2962

  

2963

 

B. No. 2014/256, 25.06.2014, (RG. T. 05.07.2014, S. 29051).  
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2964

. anayasal temelini 5. madde 

 

 

 

2965

nin, 5. madde ile 

birlikte devletin  ilgili 

dayanaklar . Fakat klasik haklar 

da 
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2966
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2967
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2968
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2964

 Demir, s. 322. 

2965

  

2966
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Hukuk Devleti, s. 294, dp. 20). 

2967

  

2968

 Mowbray, The Creativity, s. 78. 



   

387 

 

III. NDA 

 

 

A. D  
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ve 

2969

 

 

2970

 

dan 

biri olup

2971

 

2972

. 

2973

etmektedir

2974

 

                                                 

2969

 Donnelly, s. 27-29; Barak, Human Dignity, s. 104; Marshall, Personal Identity, s. 28; Uygun, Oktay; 

s. 18; Uygun, Devlet 

-

36. 

2970

 Barak, Human Dignity, s. 104; Senden, s. 81. 

2971

  

2972

 Senden, s. 81. 

2973

 

devredilmez insa

 prensibi olarak 

 

2974
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nuru

2975

2976
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2977

Anayasalarda

2978

 

2979

2980

. 

2981
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insan onuru de

2982

, 

2983

 

2984

 ve temel bir prensip olarak kabul 

edilmektedir

2985

bu Bildiri

 ifadesiyle 

                                                 

2975

 

 (Uygun, Devlet Teorisi, s. 472). 

2976

 

 

2977

  

2978

 Federal Alman Anayasa (1949) m

madde 7 ve 119. (Oehling De Los Reyes, s. 21). 

2979

 Zafer;  Alman Hukukunda   

Anayasa  Dergisi, C. IX, 1992, s. 169. 

2980

  

2981

 Oehling De Los Reyes, s. 22. 

2982

 Oehling De Los Reyes, s. 22; Marshall, Personal Identity, s. 29; Senden, s. 81. 

2983

 Metin, s. 117. 

2984

 Perrone, s. 372. 

2985

 Marshall, Personal Identity, s. 29. 
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bahsetmektedir

2986
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2987

, insan onuru 

2988
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e edilmese de 

 

2990

2991

 

2992

 

k

2993

.  

2994

 niteliklerini 

da 

n

                                                 

2986

 

 

 

2987

 Fayed/United Kingdom, App. No. 17101/90, 21 September 1994, par. 46; Partly Dissenting Opinion 

of Judge Bonello, Rotaru/Romania, App. No. 28341/95, 4 May 2000, par. 13 

2988

 Heringa/Zwaak, s. 666; Oehling De Los Reyes, s. 29. 

2989

 Partly Dissenting Opinion of Judge Martens, Kokkinakis/Greece, App. No. 14307/88, 25 May 1993, 

par. 14; Dissenting Opinion of Judge Martens, Cossey/United Kingdom, App. No. 10843/84, 27 

September 1990, par. 2, 7. 

2990

 insan haysiyetiyle 

2 AY. m. 26/2)  insan onurunu 

 

2991

 -

-

hakl

bkz. (http://www.adalet.gov.tr/duyurular/2011/eylul/anayasalar/ulkeana/pdf/ 08ALMANYA%2020 

9 -276.pdf, E. T. 20.08.2016). 

2992

 

 k, s. 77 vd. 

2993

 5. 

2994
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2995
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2996
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2997

Alman Anayasas

2998

. Alman Anayasa hukukunda Federal Anayasa m. 1/I
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3000

3001
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2995

  

2996

 -Alman Hukuku, s. 177.  

2997

 Barak, Human Dignity, s. 13; Republic of Turkey Ministry of Justice Department of Broad Casting 

Affairs, Constitutions of Some Of The European Union States, Ankara, 2011, s. 219.   

2998

 

tehlikes ahke 6 

 

Teorisi, s. 473). 

2999
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Berlin, Springer 

Verlag, 1995, s. 311.Akt. Metin, s. 116. 

3000

 -Alman Hukuku, s. 166 

3001

 -Alman Hukuku, s. 167. 
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 Marshall, Personal Identity, s. 33. 
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3007
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3008
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 Barak, Human Dignity, s. 108; Marshall, Personal Identity, s. 28. 
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3010

 

anayasa

3011

 

3012
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ir siyasal rejimin demokratik olarak n

3013. Bu anlamda 

3014

. 

tem

3015

. Bu sebeple nayasalarda 

anayasalarda 

3016
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3010

 

bu 

http://tdk.gov.tr/index.php? 

option=com_gts&arama=gts&guid=TDK.GTS.556f09be8f5a29.71788241, E.T. 03.06.2015). 

3011

 

-5). 

3012

 - s. 

35. 

3013

  

3014

  

3015

  

3016

 

1, 1998, s. 42. 
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3017
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lidir. 

 

 

3018
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olarak herkes hem 

esinde bu durum ekilde 

tu  

edilmi 3019
.  HS 8. maddede korunan hakla yat ve aile 

 20. maddesi ka

 21.  

S D

3020

 ile 

sebepleri 

Bu 

3021
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4709 S

20. maddesinin ikinci 
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3017

  

3018

 Demir, s. 329. 
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stanbul, 2004, s. 132. 
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 RG. T. 17.11.2001, S. 24556. 

3021

 

4, 2001, s. 55-56. 
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Kanunu ile 

3025
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olumlu bir  

na 

3026
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iki de yerinde  

 eklinde d

devletin 

 

kanun koyucunun 

3027

. Devletin 

koruyacak yerindedir. Fakat doktrinde bu ifade, sadece anne 

lmektedir

3028

. Bu sebeple 

3029
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3025

 BB Dergisi, S. 84, 2009, s. 63. 

3026

 -5982/4 m.) 

3027

 Badur, s. 64. 

3028

 Badur, s. 64. 

3029

 Badur, s. 64. 
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da 

rehberlik etmektedir
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3031
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3032
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3033
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3034
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ve ki

                                                 

3030
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rdelemeyi tercih 

 

3031

 RG. T. 12.10.2004, S. 25611. 

3032

  

3033

 Korkmaz, s. 99. 

3034

 RG. T. 17.12.2004, S. 25673. 
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arama ve el koyma ile ilgili  

m. 116-134) 

undur

3036

. Fakat hukuki 

3037
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salt yetinemez 

pozitif 

tedbirler 

3038 3039

 

 

 

 

 

 

3040

.  8. 

3041

. 

elinde tutan TCK 

                                                 

3035

 Tezcan/Erdem/Sancakda  

3036

  

3037

  

3038

 Moreno 

4 December 2003; H. M./Turkey, App. No. 34494/97, 8 August 2006. 

3039

 H. M./Turkey, App. No. 34494/97, 8 August 2006. 

3040

  

3041

 H. M./Turkey, App. No. 34494/97, 8 August 2006. 
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3042
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 ise de in 

 

 (KVKK)

3043

 kabul edilmesi ile 
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soru veri 
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3042

 -5982/2 m.) 

3043

 RG. T. 07.04.2016, S. 29677. 
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3044

. 20. 
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olu  
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3045

 

 

Bu kanun, 

yasama erkinin 

 

A da  

3046

 hem 

3047

                                                 

3045

 RG. T. 20.03.2012, S. 6284. 

3046

 Madde 4-

 

 

b)  

c) 22/11/2001 

 

olarak 27/12/2007 

 

3047

 Madde 5-

 

 

 

 

. 

 

esi. 

 

 

tinde bulunan 

 

  

 

yer alan 

  

 

(3) Bu  3/7/2005 

vermeye yetkilidir. 
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linde ise ik

 

 

Yerel makama verilen bu koruyucu te ve hakime verilen 

yle 

yerine 
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yasal, 

 

 pozitif 

 

getirmektedir

3048

. 

, devletin 

3049

. 

de yerine getirmesine  

 

 

 

                                                 

 

3048

  

3049
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ve  

 

3050

3051

etmektedir

3052

.  

3053

. Anayasa 

3054

.  

3055
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3050

 

  

3051

 -7; Sabuncu, 

-10 Ocak 2004, s. 342-344. 

3052

 

1; 

-46. 

3053

  

1996, s. 31. 

3054

 

2014/92, K. 2016/6, T. 28.01.2016, (RG. T. 03.03.2016, S. 29642). 

  

AYMK, E. 2015/94, K. 2016/27, T. 07.04.2016, (RG. T.  03.05.2016, S. 29701). 

bir 

denetimine emel hukuk ilkeleri 

AYMK, E.2007/21, K.2008/40, T. 17.01.2008, (RG. T. 

08.04.2008, S. 26841). 
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Yasama Dergisi, S. 10, 2008, s. 62. 
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iyi belirlenmesi gereklidir

3061

                                                 

3056

  

3057

  

3058

  

3059

  

3060

 

 

3061

 cadele Kanunu 

zmir, 

2000, s. 121; Kaymaz S

Haberle stanbul Barosu Dergisi, C. LII, S. 10-11-12, stanbul, 1996, s. 796. 
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salt 

 

Hukuk dev

ba devlet-toplum-birey ili kilerinde ki ilere 

hukuka uygun davranma sorumlulu

3062

zorunludur

3063
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temel 

devletin 
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3065. Nitekim 

3066
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, 

                                                 

3062
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3067

varolabilir

3068

. 

De 3069
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 3071. Dahl ise demokrasiyi, 

3072 

Lipson

3073. 

3074. Bu sebeple de  

 

3075
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3067

  

3068

  

3069

 

-Hukuk-

 

3070

 

Dergisi, C. XIII, S. 1-2,2009, s. 284. 

3071

 

81; Sartori -Mehmet 

-Yirmibir 

ran), 

-2, 2008, s. 1115. 

3072

   

3073

 

 

3074

  

3075

 Yavuz, s. 284. 
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3077

. 

Lincoln

3078

. Devletin a 

 

 tasnifi 

3079

 

farkl

3080

3081

. 

, devlet

3082

. Nitekim devlet, Bu 

temel olarak Anayasa n

n hak

3083

: 

                                                 

3076

 

VIII, Ankara, 1991, s. 405; Yavuz, s. 284. 

3077

 Yavuz, s. 285. 

3078

 -8. 

3079

 

demokrasi, marksist demokrasi, liberal demokrasi, siber demokrasi, militan demokrasi, 

demokrasi gibi. (Yavuz, s. 284). 

3080

  

3081

  

3082

  

3083
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3084
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t

3085

kanunun uygulama 

en az  

3086.  

 

b. Devletin da Pozitif 

 

 

3087

                                                 

3084

 Eren, s. 139. 

3085

 Boyar, s. 70. 
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3087
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3088

.  

Anayasa Mahkemesi, 

3089

 

 

3090
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ndirmek 

3091

 

iyete uygun bir dengen

etmektedir

3092

 

 

 

                                                 

3088

 X and Y/Netherlands, App. No. 8978/80, 26 March 1985. 

3089

 par. 29, (RG. T.11.07.2015, 

S. 29413); 2013/2084, 15.10.2015, par. 47, (RG. T. 18.12.2015, 

S. 29566); .2013, par. 30. 

3090

 Adnan Oktar (3), 

2013/3382,  4.11.2015; 2013/2084, 15.10.2015, par. 49, (RG. T. 

18.12.2015, S. 29566).  

3091

 -22. 

3092

 AYMK, E. 2013/14, K. 2013/16, T. 26.12.2013, (RG. T. 29.05.2014-S. 29014). 
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2.  

 

3093

. 

zaman daha mutlu hissetmektedir

3094

. 

 

tedir

3095

 

s

3096

devletin 

H  

ise k

hayata  10. maddenin 

fiilen hayata 

3097

. 

3098

. 

                                                 

3093

 -393. 

3094

 

3095

 

Dergisi, C. III, 1986, s. 47. 

3096

 Koch, Indivisible Rights, s. 15.  

3097

 

A -25 Ekim 

 

3098

 Zafer;  Olarak Kota ve Kota  Anayasa  Dergisi, C. XVI, 1999, s. 

408. 
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da 

dahildir

3099

. 

3100

. Fakat burada kastedilen 

lik 

 

 

20) 

Mahkemesi

3101

 

3102

 

 -

, ayrisahih nesepli 

3103

.  

 

haklarla don devlet 

3104

. 

 de kanun koyucuyu muhatap almakta

3105

 ve onlara 

 

uygun zeminin 

k huzur ve 

i 

                                                 

3099

  

3100

 Hepple, s. 114. 

3101

 .11.2015, par. 58, (RG. T. 24.12.2015, S. 

11.11.2015, par. 51, (RG. T. 24.12.2015, S. 

29572).  

3102

 Marckx/Belgium, App. No. 6833/74, 13 June 1979; Burghartz/Switzerland, App. No. 16213/90, 22 

February 1994. 

3103

 Marckx/Belgium, App. No. 6833/74, 13 June 1979, par. 48. 

3104

  

3105
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Nitekim s

evlet

 

3106

. Fakat, 5. maddesinde 

 

3107

. 

Devlet, 

  

Devlet, 

 

konu ile ilgili 

3108

.  

hitap eder; hem maddi hem de usuli 

3109

.  

 

 

                                                 

3106

 Boyar, s. 71. 

3107

 , s. 12. 

3108

 Boyar, s. 71. 

3109

 Boyar, s. 71. 
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3.  

 

3110

3111

. 

-22) de 

 

salt 

 

ancak  

3112

. 

 Akad

3113

.  

D  

lerini 

Anayasa Mahkemesi

 istemekle yetinilmem

, arak 

n

3114

yerindedir

3115

.  

3116

. Fakat , 

                                                 

3110

  

3111

  

3112

  

3113

 Akad, 10. Madde, s. 41. 

3114

 AYMK, E. 1985/8, K. 1986/27, T. 26.11.1986, (RG. T. 14.08.1987, S. 19544). 

3115

  

3116

 



   

413 

 

. 

5. maddesi ile 

birbirleriyle paraleldir

3117

.  

 

3118

3119

. 

a 

devletin  .  

 

a.  

 

ilkesi ve 5. maddesinde belirtilen adalet 

ilkeleridir. 

3120

. 

                                                 

(Soysal, , s. 

136)

 

ir Anayasa, 

 

3117

  

3118

  

3119

  

3120
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sosyal hukuk 

 

 

 Sosyal Hukuk Devleti 

 

3121

. 

t

 

 

3122

. 

 

3123

. Federal Alman 

3124

.  

, emek ve 

ettirmeye kendini 

imini uygulayan devlettir 3125

.  

                                                 

3121

 Okur, s. 1. 

3122

 Akad, 10. Madde, s. 4; Sa  

3123

  

3124

 

gisi, C. XXVII, S. 3, 1970, s. 27.

3125

 AYMK, E. 1984/9, K. 1985/4, T. 18.02.1985, (RG. T. 26.06.1985, S. 18793). 
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Sos nayasa, sosyal devlet ve hukuk devleti 

r edilmez f  

Ana

3126

.  

devleti devlet 

3127

. 

 hukuk devletinin gereklerindendir. 

devletinin gereklerindendir. 

 

Hukuki 

a 

3128

 pozitif 

hukuk devleti ilkesi 

3129

.  

sosyal 

3130

 

 

 

 

                                                 

3126

 Huber, s. 28. 

3127

 Huber, s. 37. 

3128

  

3129

  

3130

  



   

416 

 

  

 

 (m. 10/II), 

 (m. 5).  

lam 

 

3131

 

n

3132

-

3133

.  

adil olmayan bir 

da adil bir 

3134

. 

3135

. Bireylerin hukuki 

                                                 

3131

 

C. VII, 1990, s. 13-20; Adalet 2. Ankara, 1993. 

3132

 Uygur, s. 30 

3133

 

-37; Uygur, s. 30. 

3134

 Uygur, s. 30. 

3135
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23. 

3136

. 

Hukukun genel ilkeleri

3137

 

hukukun genel 

 , hatta kimi 

3138

. ilkeleri 

3139

. 

 ilkeleri yerine 

alete 

3140

 

                                                 

3136

 Ayhan, s. 156. 

3137

 

 

Dergisi, C. VIII, 1991, s. 291-322. 

3138

  

E. 1963/166 K. 1964/76, T. 22.12.1964,  (RG. T

E. 1990/17, K. 1990/23, T. 

20.09.1990, Anayasa kural ve ilkeleri, etki 

E. 

1990/32, K. 1990/25, T. 16.10.1990, (RG. T. 30.11.1990, S. 20711). 

3139

  

3140
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3141

  

 

Hukuk devletinin biri olan adalet ile  ilkesi da 

3142

hem Anayasa Mahkemesi

3143

 

3144

 ay  

 

ile birlikte 

rotokollerinde yer alan her bir haktan yararlanmada 

 

 bu ilkeyi yay

3145

. 

3146

 olarak 

 bulunuldu

baka

3147

 

3148

 

                                                 

3141

  

3142

  

3143

 .11.2015, par. 58, (RG. T. 24.12.2015, S. 

 No. 2013/9880, T. 11.11.2015, par. 51, (RG. T. 24.12.2015, S. 

29572).  

3144

 Marckx/Belgium, App. No. 6833/74, 13 June 1979; Burghartz/Switzerland, App. No. 16213/90, 22 

February 1994. 

3145

 

 

3146

 

 

3147

  

3148
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b. 

 

 

3149

 

3150

  

3151

3152

 

3153

. 

- 

3154

. 

de korunur. Yani bu korunan 

 

                                                 

3149

 

st 

 

 

3150

 Ak -

 

3151

 ,  

3152

 Sabuncu, Anayasaya  s. 40.  

3153

 

3154

 Akad, 10. Madde, s. 46. 
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3155

sonucu olarak 

 

hizmet etmektedir

3156

sal, sosyal ve ekonomik 

 de, 

 

3157

.  

o . 

 

 si 

 

 

3158

i 

 

Siyasi, ekonomi

klasik ve 

 

                                                 

3155

  

3156

 Akandji Kombe, s. 9.  

3157

 Akandji Kombe, s. 10.  

3158

 Demir, s. 321. 
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3159

. Bu sebeple siyasal engellerin sosyal ve ekonomik 

 

 siyasi politikalar

ortamlarda . 

d  

nezdinde  varsaymak pek 

3160

. 

nlenmesi ya 

ndan sivil toplum 

 Bu yollar 

 

nmas

izledikleri  . 

bu engelleri 

da  

 

 

 

 

 

                                                 

3159

 Akad, 10. Madde, s. 49. 

3160
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3161

ku . Devlet, her 

3162

 

biraraya getirilmesi3163 

pozitif 3164

3165

. 

 

merkezlerinin  kurularak 

 (m. 

 

t

i mahiyette olmak  

ve rehabilitasyon 

meslek e

 faaliyetlerde 

                                                 

3161

 ( -5982/4 m.) 

3162

 -5982/4 m.) 

3163

  

3164

  

3165
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e

3166

 

3167

3168

D

3169

. Bu kuralla birlikte devlete 

k 

3170

. Bu 

la

k   

 

 

 

. Bu durumda hak hukuki ve 

                                                 

3166

  

3167

 

mad

 

3168

  

3169

 -5170/1 m). 

3170

 

230. 
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etkin korunabilmesi 

 

3171

. Bu sebeple her devlet, 

 

d

 Bu nedenle ekonomik anlamda 

son 

ekonomik engelle

3172

.  

 

 

, 

41) itif 

devletten beklenen, 

yerine getirmesidir (AY. m. . 65). 

 

                                                 

3171

 

 

3172
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4.  

 

D

 (AY. m. 5). 

tan . Bu sebeple de 

konusudur. 

 

3173

inin insan 

evletin 

sadece 

 z. 

un 

3174

 

-

3175

.  

5. maddenin gere

3176

 

                                                 

3173

 5. 

3174

 Bulut, s. 55. 

3175

 Akad, 10. Madde, s. 49. 

3176

 -Alman Hukuku, s. 165. 
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insan 

onuru  

  

 

 

 

IV. 

 

 

 

3177

 

durdur in Anayasa

kukun genel ilkeleri, sonra da d

e 

                                                 

3177

 nin 15.maddesinin hemen hemen 

E. 1990/25, K. 1991/1, T. 10.1.1991, (RG. 

T. 05.03.1992, S. 21162); AYMK, E.1991/6, K.1991/20, T. 03.07.1991, (RG. T. 08.03.1992, S. 

21165). 
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3178

. Bu 

3179

. 

15. 

(

 

istinaden 

 

devam etmesi gerekmektedir.  

en 

nedenler  

Konseyi  

3180

. Taraf devletin 

ve aleni olarak bildirmemesi 

 

3181. 

Toplumun ve devletin kaderini etkileyen ola tlere 

 mektedir3182

                                                 

3178

 AYMK, E. 1990/25, K. 1991/1, T. 10.01.1991, (RG. T. 05.03.1992, S. 21162). 

3179

  

3180

 Boyar, Oya; 

l 

 , s. 99. 

3181

 Brannigan  Brannigan and McBride/United Kingdom, App. No. 

etmekte  

3182
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3183.  

edbirlerle ilgili 

olarak maddi olaylara uzak oldu

 denetimden de 

3184.  

 

V.   

KARARLARINDA 

KORUNMASI KAPSAMINDA 

 

 

 

3185

nde 

da dir

3186

. Anayasa 

pozitif y

3187

. 

3188

 

3189

.  

yapmak suretiyle

3190

 mayacak kadar 

                                                 

3183

  

3184

  

3185

 

s. 162. 

3186

  

3187

 No. 2014/256, 25.06.2014, (RG. T. 05.07.2014, S. 29051); Mehmet 

 

3188

  

3189

 RG. T. 02.10.2015, S. 29490). 

3190

 Niemietz/Germany, App. No. 13710/88, 16 December 1992, par. 29-33. 
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3191

.  

 ise 

incelemektedir

3192

. 

 

3193

. Anayasa Mahkemesi k

3194

 

3195

                                                 

3191

   

3192

  

3193

  

3194

  

3195

23.03.2016, (RG. T. 05.05.2016, S. 

29703); 14.07.2016, S. 

29770);  2013/2910, 05.11.2015, (RG. T. 02.02.2016, S. 29612); 

29.05.2014, (

2014/18803,  10.12.2014, (RG. T. 21.02.2015, S. 29274); 

2014/6128,  0

B. No. 2014/3986, 02

2013/90

, 02.07.2015, (RG. T. 

12.08.2015, S. 29443); 2013/8503, 27.10.2015, Emine Rezzan 

2013/8396, 11.03.2015, (RG. T. 16.6.2015, S. 29388); Filiz Aka 

B. No. 2013/7861, 16.04.2015, (RG. T. 11.7.2015, S. 29413)

 

2013/6005, 07.07.2015; 

2013/5376, 14.10.2015; B. No. 

2013/5126,  02.07.20

No. 2013/4194; 14.10.2015, (RG. T. 3.12.2015, .S. 29551); B. No. 
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3196

.  

ni belirtip insan hak ve 

3197

norm ol

3198

. 

Anayasa Mahkemesi 

i 

                                                 

2013/5126,  

20

 2013/2659, 

/2602, 23.01.2014, 

, 11.03.2015, (RG. T. 

16.6.2015, S. 29388) 2013/2438, 09.09.2015, (RG. T. 4.11.2015, 

S. 29522); 

19.11.2014, (RG. T. 7.3.2015, S. 29288); Nilg

16.07.2014;    2013/904, 07.05.2015, (RG. T. 25.06.2015, S. 

29368), 

2013/6319, 16.07.2014, (RG. T. 16.10.2014, S. 29147); 

2013/1656, T. 

2012/606, 20.02.2014 2013/2364, 07.03.2014; Fatih Birol ve 

. 2013/2075, 04.12.2013, (RG. 

u, B. No. 2012/752,  17.09.2013. (Resmi gazetede 

http://www.kararlaryeni.anayasa.gov.tr/  

3196

 

 

3197

  

3198

 

1999/1, T. 06.01.1999, (RG. T. 19.01.2001, S. 24292), AYMK, E. 1984/14, K.1985/7, T. 13.06.1985,  

(RG. T. 4.08.1985, S. 18582); AYMK, E. 1986/18, K. 1986/24, T. 09.10.1986, (RG. T. 31.01.1987, 

S. 19358); AYMK, E. 1979/38, K. 1980/11, T. 29.01.1980, (RG. T. 05.05.1980, S.16989). 
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pozitif 

fiilen hayata 

 

3199

.  

maddesi, 

3200

. 

3201

konu  

 

 

 

 

 

                                                 

3199

 Hokkanen/Finland, App. No. 19823/92, 23 September 1994, par. 58; Glaser/United Kingdom, App. 

No. 32346/96, 19 September 2000, par. 63; Bajrami/Albania, App. No. 35853/04, 12 December 

2006, par. 52. 

3200

  2013/2910, 05.11.2015, (RG. T. 02.02.2016, S. 29612, par. 

116;  2013/904, T. 07.05.2015, (RG. T. 25.06.2015, S. 29397); par. 

22;  par. 43, (RG. T. 02.10.2015, S. 

013/7979, T. 11.11.2015, par. 39, (RG. T. 24.12.2015, 

 (RG. T. 24.12.2015, 

S. 29572);  

3201

 . 95 
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A. 

 

 

1.  

 

soyisminin 

3202

 

3203

 ve 

kararlar

3204

 sonucunda 

2014  

Kanunu

a 

3205

. Anayasa Mahkemesi somut olayda 

,  

3206

  

                                                 

3202

 

 

3203

 

Mahkemesi ve Evl  niversitesi 

-

- -151; 

 

-

27, 2016, s. 451- -200. 

3204

 , App. No. 29865/96, 16 November 2004; 

App. No. 79701/07, 28 May 2013;  App. No. 26268/08, 3 September 

2013; /Turkey, App. No. 38249/09, 10 December 2013. 

3205

  

3206

 

ve s
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le 

n dikkate al

3207

. Bu sebeple de Anayasa Mahkemesi 

3208

.  

 bir bireysel b vuruda, 

  uygulama 

neticesinde,   

3209

.  

ter

3210

 

3211

. 

Anayasa Mahkemesi konu ile ilgili   

olarak 

ani konuyu 

  ci temelinde (8. 

3212

. 

koruma ve g

                                                 

38). 

3207

 -40. 

3208

 -45. 

3209

 No. 2014/5836, T. 16.04.2015, par. 1, (RG. T.11.07.2015, 

S. 29413). 

3210

 par. 16, (RG. T.11.07.2015, 

S. 29413). 

3211

 par. 17, (RG. T.11.07.2015, 

S. 29413).  

3212

 

, App. No. 29865/96, 16 November 

2004; , App. No. 7971/07, 28 May 2013; Tuncer 

 App. No. 26268/08, 3 October 2013; /Turkey, App. No. 38249/09, 10 

December 2013. 



   

434 

 

3213

 

  

90. maddesine dayanarak

3214

 

e 

3215

. yi 

uy

 

ise 

korunuyor ve  

esasen  

Anayasa Mahkeme

olmakla beraber karar

                                                 

3213

 par. 29, (RG. T.11.07.2015, 

S. 29413).  

3214

 

 

par. 44-45, (RG. T.11.07.2015, S. 

29413). 

3215

  No. 2014/5836, T. 16.04.2015, par. 47 vd., (RG. 

T.11.07.2015, S. 29413). 
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r i kanaa Zira 

 vurgu 

suretiyle  

el 

Kurulu   

kararla e isimlerini 

  

 

3216

.  Bu karardan sonra 

hukuki   

 

 

2.  

 

 . Bu 

 

3217

. 

                                                 

3216

 Yar. HGK. E. 2014/889,  K. 2015/2011, (http://emsal.yargitay.gov.tr/BilgiBankasiIstemciWeb/ 

GelismisDokumanAraServlet?dokumanTurleriString=YARGITAYKARARI,&aranan=k%C4%B1

zl%C4%B1k%20soyad%C4%B1,&aramaG=sdsorRxP&baslangic=80&son=100&dokumanTuruA

di=YARGITAYKARARI&fromSonucSayfasindan=TRUE&sonucSayfasi=yeniTasarim/yargitayAr

amaSonuc.jsp&sirala=1&mevzuatAdi=null&mevzuatNo=null&mevzuatMadde=null, E. T. 

10.08.2017). 

3217

 Yar. HGK. E. 2013/18-2352, K. 2015/1710, T. 19.06.2015. (http://kazanci.com.tr/gunluk/hgk-

E.%202013-18-2352.htm, E. T. 10.04.2017) 
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3218

,  

3219

 

Nurcan Yolcu

3220

 

3221

 

lar  . 

   

 

 

velayeti  

ni dikkate alarak 

 ve 

 

3222

.  

Anayasa Mahkemesi 

irlenmesinde 

nin 

                                                 

3218

 RG. T. 02.10.2015, S. 29490).  

3219

 24.12.2015, S. 29572). 

3220

 o. 2013/9880, T. T. 11.11.2015, (RG. T. 24.12.2015, S. 29572). 

3221

 Yerel mahkemelerin 

 Ancak, 

 

 

  

d

(RG. T. 14.02.2012, S. 28204). 

3222

 par. 67-68, (RG. T. 02.10.2015, S. 

29490). 
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belirleme imka  

3223

. 

nayasa 

  ih

. Anayasa Mahkemesi 2

3224

  

ki   

Nitekim 

 

 

susunda devletin 

durumunda 

velayeti anneye verilen 

 

 

 

 

 

                                                 

3223

 .11.2015, par. 58, (RG. T. 24.12.2015, S. 

29572); Nurcan T. 11.11.2015, par. 51, (RG. T. 24.12.2015, 

S. 29572).  

3224
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3.  

 

 

kararlard  

Devletin temel 

 

3225

.  

lgili kararda 

3226

.  

a 

in devletin le 

beraber  de 

3227

. halesi durumunda 

zaten devletin 

 

inceleyebiliriz. hayata 

mleri ihdas 

                                                 

3225

  

3226

  

3227
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g

 

3228

  

 Belirtmek gerekir ki e

3229

.  

Nihayetinde devletin  

 

-

 

3230

. Bu anlamda devlet, 

3231

 

3232

. 

3233

 

                                                 

3228

  

3229

 07.2014., par. 25. 

3230

 

2013/6617, 08.04.2015, par. 36 

3231

  

3232

 40. 

3233

 A./Norway, App. No. 28070/06, 9 April 2009, par. 64. 



   

440 

 

3234

.   

 

B. Ail  Devletin Pozitif 

 

 

Anayasa Makkem

3235

.  

Ebevenylerin 

3236

.  

 ve 

 ve son olarak velayeti kendisine 

 

 

 

                                                 

3234

 , B. No. 54997/08, 16.07.2013, par. 52

par. 45. 

3235

  2013/2910, 05.11.2015, (RG. T. 02.02.2016, S. 29612, par. 

120; B. No. 2013/5126,   T. 02.07.2015, par. 40, (RG. T. 

12.08.2015, S. 2944). 

3236

 M. M. E. ve T. E. 

29612).  
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1. 

 

 

le birden biraraya 

getirilmesi 

biraraya getirilmesind

 tedbirler ve koruma 

 

Bu konuyla ilgili M. M. E. ve T. E. 

edilmemesi nedeniy  ihlal 

ne 

3237

. 

evletin pozitif 

konusunda, ebeveynin 

 

 
3238

 

aile 

 

fiilen hayata 

3239

.  

nusu ise nin  

 

. 

                                                 

3237

 M. M. E. ve T. E.  

3238

 Hokkanen/Finland, App. No. 19823/92, 23.09.1994, par. 58; Glaser/United Kingdom, App. No. 

32346/96, 19 September 2000, par. 63; Bajrami/Albania, App. No. 35853/04, 12 December 2006, 

par. 52. 

3239

 M. M. E. ve T. E. 

29612).  
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3240

. 

nel olarak tedbir almaya 

 

 

2. Devletin Pozitif 

 

 

  

 m

ihtilaflar   a 

3241

. 

 d

tif 

ni  

Lahe taraf devletlerin pozitif 

 

3242

 Anayasa Mahkemesi de buna paralel 

                                                 

3240

 M. M. E. ve T. E. 

29612),  

3241

 

 

3242

 Neulinger and Shuruk/Switzerland, App. No. 41615/07, 6 July 2010, par. 132.  
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anne 

3243

 

3244

. 

Uluslarara

 

3245

 ilk maddesi 

taraf devletlerde 

taraf d nin 

3246

. 

                                                 

3243

 

-

-1078. 

3244

 B. No. 2013/5126,  02.07.2015, par. 48, (RG. T. 12.08.2015, S. 

2944).  

3245

 Arnavutluk, Andora, Arjantin, Ermenistan, 

Avustralya, -Hersek, Brezilya, Bulgaristan, Burkina Faso, 

a, Ur, ve Ukrayna, 

(https://www.hcch.net/en/instruments/conventions/status-table/?cid=24, E. T. 10.04.2017). 

3246

http://www.uhdigm.adalet.gov.tr 

/sozlesmeler/coktaraflisoz/lahey/turkce_lah28.pdf;http://www.uhdigm.adalet.gov.tr/sozlesmeler/co

ktaraflisoz/lahey/lah28_ing.pdf,, E. T. 11.04.2017). 
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3247

 

u 

amaca paralel olarak devlet; 

ve

mutat meskeninin b

3248

. 

rine 

3249

. 

bir 

karar

bireysel 

3250

.  

ve usule d

 

                                                 

3247

 

 

 

3248

  

3249

 B. No. 2013/5126,  02.07.2015, par. 55, (RG. T. 12.08.2015, S. 

2944). 

3250

 B. No. 2013/5126,  02.07.2015, (RG. T. 12.08.2015, S. 2944). 
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lk derece mahkemesi   12. 

3251

  

nin 12. maddesindeki iade 

 

ve Lahey 

nin 13/I-b  

 ise,  ve 5717 

Kanun

3252

 

 

tespitlerine yer verilm

3253

.  

Anayasa Mahkemesi ise k

3254

. 

ahkemelerin karar ve takdir 

ob

planda 

                                                 

3251

 -

  

3252

 

 

3253

 Marcus Frank Cenry Ba B. No. 2013/5126,  02.07.2015, par. 87, (RG. T. 12.08.2015, S. 

2944). 

3254

 B. No. 2013/5126,  02.07.2015, par. 87-88, (RG. T. 12.08.2015, S. 

2944). 
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3255

 nitelikte

3256

 ve yerindedir. Yani Anayasa Mahkemesi 

sadece 

 3

 

bir 

 

 

3.  

  

 

sahiptir

3257

. Nitek

3258

                                                 

3255

 

 (

par. 33). 

3256

 B. No. 2013/5126,  02.07.2015, par. 81, (RG. T. 12.08.2015, S. 

2944). 

3257

 

, C. XVI, S. 3-4, 2010, s. 217. 

3258

 -

yas

 

      -

-

- n 

 

     ve 

 

    (3)Taraf Devletler, ana-
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ve devletin pozitif 

nedeniyle

3259

 ihlal 

3260

. 

 kurmada 

 i

kanun yolu mercileri 

, 

bu sebeplere dayanarak Anayasa Mahkemesi 

3261

.  

a 

                                                 

3259

 

 

bel

 

2014/19725, 19.11.2015, par. 60). 

3260

 725, 19.11.2015, par. 1 

3261

 -63. 
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3262

.  

 

Ancak 

in 

bu olarak 

da bizzatihi 

a karar veren nin 

 bu yetkiyi 

 

 

VI. 

 

 

hukuku doktrini

3263

 yerine; 

3264

. Nitekim 

biri olan maddesinde de 

 

                                                 

3262

  

3263

  

3264
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E

3265

. 

devletin tek g

3266

. 

konuda 

p

3267

3268. 

( tir

3269

. 

yetleri 

 

3270

. 

                                                 

3265

  

3266

  

3267

  

3268

  

3269

  

3270

 - -5982/8 m.) Herkes, bilgi edinme ve kamu 

-5982/8 m.

 -

 -5982/8 m.) Bu madde
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enebilir. Nitekim 

devletler kendi yetkili organ ya da k

3271

e

 

idarenin ve eylemlerinden korumak,  ihlalleri etkili 

  

 

VII. 

 

 

ihmal yoluyla anayasaya 

3272

, Macaristan

3273

uygunluk denetimine tabidir

3274

. 

                                                 

 

3271

 

Metin, s. 112. 

3272

 

Affairs, Constitutions of Some Of The European Union States, Ankara, 2011, s. 560. 

3273

 

 

ilemez. (Paczolay, , 

s. 318). 

3274

 

Ankara, 2007, s. 112. 
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, 

ihma

 

3275

, kanun koyucunun kesin ve 

3276

. Hatta sadece 

3277

. 

3278

. 

3279 3280

. Fakat pozitif 

doktrini 

denetimine tabidir. Bu nedenle ihmal edilen 

iktir

3281

.  

Anayasa Mahkemesi, n ihmal 

                                                 

3275

 

1981, s. 102). 

3276

  

3277

  

3278

  

3279

  

3280

  

3281
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sebebiyet veril nu tespit edebilir

3282

.  

d

3283

. 

evletin ihlal 

da 

tepkisi herhangi bir temel hak 

n ihlal edilmesine sebebiyet verebilir.  

Devlet erkleri erekil  

  eylemler 

devletin ihmali sebebiyle 

ancak ka

3284

  

3285

ancak  doktrini 

3286

. n

                                                 

3282

  

3283

  

3284

 RG. T. 07.04.2016, S. 29677. KVKK. madde 32- (1) Bu Kanunun; 

  
, 

       
, 

 
,  

3285

  

3286

 -  
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etmektedir

3287

3288

. 

da eylemin pozitif edi

3289

idarenin umak oldu  

memesinden 

n  

3290

. 

3291

. Nitekim 

ve 

 

3292

.  

 

VIII. TARAF DEVLET OLARAK 

  

 

3293

                                                 

3287

 Campbell, s. 400;  

3288

 , s. 527; Campbell, s. 400. 

3289

  

3290

 

 

3291

 Rees/United Kingdom, App. No. 9532/81, 17 October 1986, par. 35. 

3292

  

3293

 RG. T. 19.03.1954, S. 8662.  
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3294

3295

uymak 

3296

. 

3297

. 

sistemini 

3298

3299

. 

Taraf devletlerden biri  

i de objektiftir.  

 

 

 

                                                 

3294

 

 Ankara, 1989. 

3295

 RG. T. 27.09.1987, S. 20295. 

3296

 

-88). 11 Nolu Protokol ile 

 

3297

  

3298

  

3299
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A. 

 

 

 

3300

. 

  

3301

.  

3302

. 

yetkili mercilerinin takdirindedir

3303

yi uygulamama ya da 

vermemektedir

3304

 

leri 

ortadan ka . Ayn e 

de 

                                                 

3300

  

3301

  

3302

 Aybay, s. 239. 

3303

 

Marckx/Belgium, App. No. 

6833/74, 13 June 1979, par. 58). 

3304

 Arslan, Uyum Sorunu, s. 276. 
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lerinin 

 gerekli 

, idari tedb

korunan  uygulamaya 

3305

. Aksi 

 

 

B. ne 

Getirilmesine  

 

Hak ve kleri ortaya 

yerine 

getirilmesi 

3306

. e 

t

3307

in 8. maddesinin 

3308

.  

in 

3309

hukukumuzda 

3310

                                                 

3305

  

3306

 Tulkens, s. 3. 

3307

 -

 

3308

 

 

3309

 

 

3310

 

161. 
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3311

 

yoktur

3312

urup 

olu

3313

.  

edilen 

3314

. 

3315

.  

3316

. 

yerine getirilmesinde 

ifa edece  konusunda ise takdir m  

3317

.  

in  

  esasen 

                                                 

3311

 

r 

-

 

3312

 

Burhan Caner; 

 Hukukunda Yen

 S. 1-2, C. VIII, 2004, s. 94; Batum, 

 

3313

 

 

3314

  

3315

  

3316

  

3317

  



   

458 

 

; 

3318

.  

 

1.  

 

3319

. Bu sebeple de 

 

Bu 

hem S

3320

. 

  

girmektedir. 

niteliktedir

3321

. 

uyma ve yerine getirmekle 

3322

. Bu sebeple Mahkeme 

3323

                                                 

3318

 

Ankara, 2006, s. 229. 

3319

  

3320

 

26-  

3321

 

. 63. 

3322

 

konusu (inter partes) olsa da 

 

3323

  



   

459 

 

 

kurulabilmesi gerekir. Ancak yetkili kamu makam ya da otoritelerinin yerine 

getirmeleri gereken yapmaktan imtina etmeleri ya da ihmalleri 

3324

 

3325

. B  

a

 

3326

.  

ihlal tespit 

bir devlet olarak; 

rilmesi ve ihlalin tekrarlanm

3327

 

  

                                                 

3324

 Aybay, s. 241. 

3325

 

hapisle 

241). 

3326

  

3327
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3328

 

3329

. T

3330

3331

ne 

3332

.  

nde 

, 

Ataman Grubu

3333

 

3334

ndan 

3335

                                                 

3328

 Bakanlar Komitesi 

-  

3329

 

 

3330

  

3331

  

3332

 

(Aybay, s. 243). 

3333

 

(https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/OJ/DH(2014)1208&Language=lanFrench&Ver=p

r el0001&Site=CM&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLog 

ged=FDC864

 Plaftormu-  

3334

  

3335

 De Becker/Begium, App. No. 214/56, 7 March 1962, par. 10-17. 
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edild

3336

.  

nitelikler 

3337

. 

 

2. 

 

 

(restitutio in integrum-eski hale iade)

3338

 ko

3339

.  

3340

. 

Bu sebeple 

tedbirler

3341

. Ancak, istisnai olarak, 46. 

                                                 

3336

 Inze/Austria, App. No. 8695/79, 28 October 1987; Marckx/Belgium, App. No. 6833/74, 13 May 

1979. 

3337

 Aybay, s. 239. 

3338

  

Factory at  

ihlallerinin telafisini etkileyen 

Rozakis, Spielmann, Ziemele ve Lazarovva Trajkovska, 

Salduz/Turkey, App. No. 36391/02, 27 November 2008).  

3339

 

and the others/Turkey, App. No. 58/1996/677/867 24 July 1998, par. 24; Akdivar and the 

Others/Turkey, App. No. 99/1995/605/693, 1 April 1998, par. 47; Scozzari and Giunta/Italy, App. 

No. 39221/98 and 41963/98, 13 July 2000, par. 249;  71503/01, 8 

April 2004,  par. 198; , App.  No. 28342/95, 23 January 2001, par. 19; 

12/1997/796/998-999,  

. 

3340

  

3341
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duruml

3342

serbest olmakla birlik ulusal otoritelere talimat 

3343

3344

tedbirlere 

3345

.  

3346

3347

 

3348

.  

 nde, insan 

                                                 

3342

  

3343

 58/1996/677/867 24 July 1998, par. 24. 

3344

  

3345

 Papamichalopoulos and the others/Greece, App. No. 14556/89, 31 October 1995, par. 34. 

3346

  

3347

 Assanidze/Georgia, App. No.  71503/01, 8 April 2004,  par. 202.;  App.  

No. 28342/95, 23 January 2001, par. 20; Akdivar and the Others/Turkey, App. No. 

99/1995/605/693, 1 April 1998, par. 47; Marckx/Belgium, App. No. 6833/74, 13 June 1979, par. 58. 

3348

 Assanidze/Georgia, App. No. 71503/01, 8 April 2004, par. 203. 
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tedbirlerin 

tedbirlerin 

3349

. 

labilecek 

3350

ancak 

edilebilir

3351

. genel 

olarak ihlali lenmesi 

3352

 bireysel ve genel 

tedbirler 

3353

. 

 41. ve 46. madde 

3354

.  

 ir kanunun, idari 

 ulusal 

3355

. Fakat ihlal 

                                                 

3349

 

 

3350

  

3351

 Metin,s. 196. 

3352

  

3353

  

3354

 Tulkens, s. 18. 

3355
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3356

. 

3357

unda hangi 

 

 

a.  

 

 

n 

 

tirmektedir

3358

. 

3359

mesi sonucu an a 

3360

 

 taraf devletin 8. 

maddenin  

3361

 bireysel tedbire  

3362

                                                 

3356

  

3357

7601/76; 7806/77, 13 August 1981, par. 49; Foti/Italy, App. No. 7604/76; 7719/76; 

7781/77; 7913/77, 10 December 1982, par. 63. 

3358

  

3359

  

3360

17 October 1986; 

 Ahmut/Netherlands, App. No. 21702/93, 

28 November 1996. 

3361

 Sherlock, s. 75. 

3362
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3363

.  

Bireysel tedbirler; yeniden inc , adli sicil 

illerde olabilir

 

3364

 

 

  

 

 

gere

3365

. da Strasbourg 

3366

. Nitekim devletl

 

3367

 

                                                 

3363

  

3364

  

3365

  

3366

 Leach, s. 126. 

3367

 -  verirse ve 
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3368

. Bu adil tazmin, maddi

3369

, manevi tazminat

3370

, 

3371

 

3372

                                                 

3368

  

3369

 an uygulama 

 

 eski hale iade (restitutio in integrum) 

 (damnum emergens/fiili zarar) 

 kapsar. 

 

 

nde bir tahminde 

(http://www.echr.coe.int/Documents/Rules_Court_TUR.pdf, E.T. 15.08.2017). 

3370

 

i 

 

  

arak hakkaniyet temelinde bir 

 

 

http://www.echr.coe.int/Documents/Rules_Court_TUR.pdf, 

E.T. 15.08.2017). 

3371

 

ihlali

 

 

Taleple

 

 

 

 

 

 Mikt

 

 

http://www.echr.coe.int/Documents/Rules_Court_TUR.pdf, E.T. 15.08.2017). 

3372
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3373

. Yani bu 

karar 

3374

.  

Adli tazmina

3375

Mahkeme 8. maddeye 

 

3376

. 

 

3377

. 

3378

. Mahk  

 

3379

3380

. 

3381

, 

                                                 

3373

  

3374

  

3375

 

 (

http://www.inhak.adalet.gov.tr/inhak_bilgi_bankasi 

/uluslararasi_belgeleri/ictuzuk.pdf, E. T. 15.08.2017). 

3376

 Tezcan/Erdem/Sancakda  

3377

  

3378

 

March 2016. 

3379

  

3380

  

3381
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3382

.    

3383

s  

3384

. 

sadece bireysel tedbir 

 

 

  

 

(i) Genel Olarak 

 

3385

yoludur

3386

3387

z 

ihlal durumunu berta hukuk 

                                                 

3382

 

 

3383

  

3384

  

3385

 -

 

3386

 

 

3387
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3388

. 

3389

.  

Avrupa Konseyi Bak

Rec 

3390

 

3391

, yeniden inceleme (re-examination 

in (reopening of the proceedings) hangi 

 

 

 

 

3392

. 

3393

.  

 

 

3394 

                                                 

3388

 

3. 

3389

  

3390

 Recommendation (2000) 2 of the Committee of Ministers to member states on the re-examination 

or reopening of certain cases at domestic level following judgements of the European Court of 

Human Rights; (https://wcd.coe.int/ViewDoc.jsp?id=334147&Sector=secCM& Language= 

lanEnglish&Ver=original., E. T. 03.08.2017). 

3391

 -

 

3392

 (https://wcd.coe.int/ViewDoc.jsp?id=334147&Sector=secCM&Language=lanEnglish&Ver=origi 

nal, E. T. 03.08.2017). 

3393

  

3394

 Open Door ve Dublin Well Woman/Ireland, App. No. 14234/88; 14235/88,  29 October 1992. 
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 Bu davada

3395

3396

ihlal

3397

  

 

yolunu 

3398

. Almanya, 

3399

, Litvanya, Luxembourg, Malta, 

Moldovya, Slovakya 

3400

.  

 

(ii) n Yenilenmesi 

 

3401

, 4793

3402

 ve 4928

3403

 

3404

                                                 

3395

 Open Door ve Dublin Well Woman/Ireland, App. No. 14234/88; 14235/88, 29 October 1992, par. 

80. 

3396

 ki, s. 204. 

3397

 Committee of Ministers, Resolution DH (96) 368, 25 July1996. 

3398

  

3399

 

of Judgments of the European Court of Human Rights, Council of Europe Publishing, 2002.  

3400

 

s. 95. 

3401

 RG. T. 09.08.2002, S.24841. 

3402

 RG. T. 04.02.2003, S. 25014.   

3403

 RG. T. 19.07.2003, S. 25173. 

3404

 Erdem/Korkmaz, s. 203. 
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 Kanun

3405

 

3406

 

3407

 

3408

.  

                                                 

3405

 An

 

eder. Kes

etleri Korumaya 

sa'ya, kanuna 

20, T. 27.12.2002, (RG. T. 11.12.2003, 

S. 25282). 

3406

 

yenilenmesi nedenlerinden biridir. 

 (CMK m. 311, 1/f). 4.2.2003 tarihinde A

(CMK. m. 311/2). 

-

vd.  

3407

 - (Ek: 15/7/2003-

 

3408

 6-

 

Madde 445/A-
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03.08.2002 tarih  

. 

 8. madde genellikle 

3409

. 

g  

. 

maddelerinin,  

Mah  

. 

 

3410

. Bu 

3411

                                                 

 

3409

 Olsson/Sweden, App. No.10465/83, 24 March 1988; Margareta and Roger Andersson/Sweeden, 

App. No. 12963/87, 25 February 1992; Hokkanen/Finland, App. No. 19823/92, 23 September 1994; 

, App. No. 10699/05, 10 October 2006; Eylem Kaya/Turkey, App. No. 26623/07, 13 

December 2016; G. U. /Turkey, App. No. 16143/10, 1

App. No. 30083/10; 7 June 2016; R. S. /Poland, App. No. 63777/09, 21 June 2015; Bremner/Turkey, 

App. No. 37428/06, 13 October 2015. 

3410

 

No.  29900/96, 29901/96, 29902/96, 29903/96, 17 July 2001) 

kabul edilmesi

Yar. 9. CD. E. 2004/3780, K. 2004/3879, T. 13.07.2004 

(http://www.kazanci.com, E.T. 15.08.2017). 

3411

 madde 1-
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  Kanunun  

  

3412

3413

korunan ne de 

3414

. 

Nitekim Anayasa Mahkemesi, 

 

engellenmesini Ana maddelerine ve 

iptal 

3415

.  

                                                 

Madde 3-

 

 

3412

  

3413

 

 

-

ta

 

3414

 Erdem/Korkmaz, s. 205. 

3415

 AYMK, E. 2009/34, K. 2010/72, T. 20.05.2010,  (RG. T. 30.12.2010, S. 27801). 
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3416

 

3417

 

3418

 

enilenmesini 

birisidir

3419

.  

3420

 

3421

 de 

mevcuttur. 

 

                                                 

3416

 RG. T. 17.12.2004, S. 25673. 

3417

 Madde 311-

 

 

3418

 

53. 

3419

  

3420

 

Institution of Review Proceeding at the National Level to Faciliate Compliance with Strasbourg 

Decisions: Study prepared by the Committee of Experts, Directorate of Human Rights, Strasbourg, 

January 1992, H (92), s. 7). 

3421

 

'ne 

Etki, s. 64; The European Convention on 

Human Rights : Institution of Review Proceeding at the National Level to Faciliate Compliance with 

Strasbourg Decisions: Study prepared by the Committee of Experts, Directorate of Human Rights, 

Strasbourg, January 19

327/6. 
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 hukukumuzda 

 

yerel mahkemelerin, 

 e uygun yorum 

 

3422

 

 

  

 

Taraf devletlerin, 

ihlali sona erdirebilecek yarg

3423

. Adli sicil 

 

Bire

d

3424

.  

bireysel tedbirlerin   

 

                                                 

3422

 Erdem/Korkmaz, s. 209. 

3423

  

3424

 Bessarabia Metropolitan (Metropolitan Church of 

Bessarabia 

 bireysel tedbir olarak devlet 
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b.  

 

klerinin yerine getirilmesi huk

3425

nin ihlal edil evletin genel tedbirler 

ihlal e

3426

.   

 

 

gerekmektedir. Fakat ihlal herhangi bir 

 dikkatine sunulur ve 

3427

3428

. 

 

3429

. 

 

  

 

(i) Genel Olarak 

 

 

Mahkeme bir devletin belirli bir hukuk normu le 

                                                 

3425

  

3426

  

3427

  

3428

  

3429
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3430

. 

3431

.  

Mevzuattan 

3432

 

3433

 

3434

                                                 

3430

  

3431

 -  

3432

 

35765/97, 31 July 2000, par. 32, 38, 39). 

3433

 de Norris/Ireland, App. No. 10581/83, 26 October 1988; 

itiraz konusu   

hayata     ulusal   ve/veya  ve 

   demokratik bir toplumda gerekli  ve 8. maddenin ihlal 

 (Klass and the others/Almanya, App. No. 50298/71, 6 September 1978, 

par. 60). 

3434

 

par. 35-36). 
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3435

.  

3436

3437

. Bu gibi durumlarda hukuki 

3438

.  

tespiti  

getirmelidir

3439

 

                                                 

3435

  A , 

Marckx/Belgium, App. No. 68

 Hollanda, 

others/Netherlands, App. No. 5100/71, 5101/71, 5102/71, 5354/72, 5370/72, 08 May 1976). , 

 

Fransa

(Erdem/Korkmaz, s. 194  

3436

 

(Pudas/Sweden, App. No. 10426/83, 27 October 1987, par. 39-42). 

3437

  

3438

  

3439
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3440

a 

gerekmektedir

3441

. 

ku  187. m

gerekmektedir

3442

. 

3443

3444

. 

3445

supranasyonal kaps

gereklidir

3446

.  

Neticede gerek uygulamadan gerekse mevzuattan kaynaklanan bu ihlallerde 

3447

. Bu 

n etkin 

                                                 

3440

 

 

3441

  

3442

  

3443

  

3444

  

3445

  

3446

 Xenos, s. 16. 

3447

  



   

480 

 

 

 

3448

.  

 

(ii) Anayasa  

 

 

rkiye 28 Ocak 1987 

 

 

3449

. 

Anayasa ya da kanun 

  

3450

.  

 

de evrensel normlara 

                                                 

3448

 

 

3449

  

3450

  

70/1997/854/1061, 28 October 1998, par. 39). 

Devlet 

 T. 22.6.1999, S. 23733). 
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3451

. Bu kapsamda t

A  13. maddesi 

maddesind

3452

. 21. maddede 

zellikle konuta girme, arama yapma ve 

yetkili merciin 

3453

. 

22. m

3454

. 

2010 5981 maddesinde 

3455

 

 

in 8. maddesinin ihlali nedeniyle 

a  

3456

 

 

3457

.  

                                                 

3451

 (https://www.tbmm.gov.tr/sirasayi/donem21/yil01/ss737m.htm, E. T. 14.08.2017). 

3452

  

3453

 Anayasa madde 21 ( 3/10/2001-4709/6 m). 

3454

 Anayasa madde 22 -4709/7 m). 

3455

 

 

3456

 RG. T. 13.05.2010, S. 27580. 

3457

 -5982/18 m). 
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adde 

gerek i 

3458

konu edilebilecek olan haklardan olan 

bu yolun  

 

 

  

 

(i) Genel Olarak 

 

3459

  

3460

. Bu 

s

3461

.  

 

3462

.  

Uygulamad

yi 

karar

3463

.  

                                                 

3458

 (http://www2.tbmm.gov.tr/d23/2/2-0656.pdf, E T. 15.08.2017). 

3459

  

3460

  

3461

 Abdelgawad, s. 2  

3462

  

3463
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3464

3465

ise, 

ihlaller 

3466

.  

 ihlal

3467

 

3468

 

                                                 

3464

 

Oberschlik (Oberschlik/Austria, App. No.  11662/85, 25 May 1991) ve Schwabe (Schwabe/ Austria, 

(

)

 

114. maddesindeki ha

 

3465

 

11444/85, 19 December 1990) verilebilir. Delta 

 

3466

  

3467

  

3468
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n

3469

n ulusal 

mahkemelerin, A

3470

.  

 

(ii) Anayasa 

 

 

 

1 Ocak 2018 tarihli 

 dava 

3471

 

3472

. 

D

3473

                                                 

3469

  

3470

  

3471

 Bkz. (http://www.inhak.adalet.gov.tr/istatistik/2017/aihm1.pdf , E.T. 01.03.2018). 

3472

 

(http://www.inhak.adalet.gov.tr/istatistik/2014/15.pdf, E. T. 01.08.2017

 

3473
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evrensel bir a

3474. 

birine 

 

3475

 

dosya ilgili mahkemeye Yeniden 
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