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ABSTRACT

L.L.M Peacebuilding after Crisis, A Case Study of Guatemala

Master of Law in Public Law

June 1, 2023

This thesis examines peacebuilding and reconciliation in with an emphasis on
international law in post-war Guatemala. The study is a comprehensive analysis of the 36
year long internal conflict that took place, its peace accords, post-war reconstruction and
lessons learned in peacebuilding. It aims to study a comprehensive look into

peacebuilding after crisis using Guatemala as a case study.

The thesis begins by looking into its historical background, information on
peacebuilding, how Guatemala participated in its peacebuilding process, an interview
with a human rights activist, a legal analysis and ending conclusion that includes an
analysis based upon finding on research taken within the thesis. The thesis relies upon
international law, national law, a social economic analysis and the role of development

organizations within its post-war reconstruction.

Lessons learned and general peacebuilding practices are also analysed in detail
within this thesis. It proposes recommendations based upon international treaties,
comparative analysis, and management of programs that the government and
international development organizations have implemented. It uses academic, legal, and
other sources that could be useful to peacebuilders, development organizations, or policy

makers in a post-conflict reconstruction period after crisis.
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Introduction 1

Chapter 1:

INTRODUCTION

Post-war Guatemala had many developments and additions to international law
that should be analyzed. Using the law to contribute to peacebuilding and reconciliation
are topics discussed in many different texts. While many texts surround the post-war
reconstruction reconciliation after WW2, Rwanda, South Africa, and the Western
Balkan 6, this text will be focusing on Guatemala as a case example. Guatemala, in
general, has many different current events that are still heavily connected to the post-
war reconstruction and reconciliation of the country, Similar to other countries that have
had truth commissions and reconciliation proceedings, Guatemala was indicated as a
post-genocide country. As a country that went through genocide and other crimes
against humanity, the international community helped Guatemala in its post-war

reconstruction process.

The methodology of the thesis can be analyzed as the following. The start of the
thesis began by research design. While doing initial reviews and thinking about
questions related to international law and peacebuilding, | came across Guatemala
which is a topic that is not heavily covered as others. The following step was literature
review, where | reviewed many online articles, journals, books, constitutions, court
cases, and a mixture of national and international law. The following two categories
included a trip to Guatemala, which led to an interview of a prominent human rights

activist/lawyer and a review of an in-person database of missing persons. Using all that
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information and research, | disseminate the research into a full thesis and make

conclusions based on those findings.

The thesis in general has a lot of quantitative historic and economic data that is
used to look at the way international law and human rights mechanisms interact with the
country at a grassroots level. Using case law, laws and the way politicians and
economics interact with data is used to describe how peace building indicators are
achieved or are still need improvement. Many topics are analyzed within the thesis
leading to a broad set of many findings as opposed to an analysis upon one law, or one

article within the constitution.

The thesis itself has six relevant chapters that will be included. The thesis has
the introduction, historical background, a chapter on peacebuilding, Mario Polanco &
the GAM, a legal analysis that ties together the previous chapters in a legal perspective,
and the conclusion based on all the findings presented. Since this thesis was meant to
analyze peace building success and methods for growth, this is research into many
different topics, taking looks at even small topics. This is a holistic paper that uses

different focal points to inform its findings.

Guatemala, in general, has struggled with its post-war reconstruction. While
initially praised for its vast initiatives, such as its truth commission, peace accords, and
legal proceedings after the war, Guatemala has not fully implemented its commission
and the peace agreements recommendations. It continues to have a large amount of
impunity for governmental abuses of power and human rights violations. While having
a solid foundation of human rights work to build from, Guatemala, international
organizations, and many other post-conflict zones can learn from lessons using

Guatemala as a case example.
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The missing implementation of peace building mechanisms within the country
have had various effects on the nations. Part of these effects start from a continued
economic wealth gap, a large percentage of missing people that are still not accounted
for, and a country that still struggles with a different form of violence, impunity, and
lack of a population that is reconciled. It is worth noting that today there is no current
conflict related violence. No members of the military are violating human rights of its
population nor of critics to the Guatemalan state, however that does not equate to the

country being in peace.

The absence of conflict-related violence itself cannot be considered peace.
Singing peace agreements without substantially following through with the agreements,
recommendations, development processes, and reconciliation integration will not cause
stability. Guatemala is under a new form of gang-related violence that directly results
from the lack of reintegration of the survivors of war, lack of land reforms, and
economic development. Partly this is due to no follow-up mechanism being assigned
after Guatemala’s truth commission. Mixed with a law that gave amnesty to most war
criminals, little responsibility or accountability has been assigned to the Guatemalan

government.

The truth commission noted that the Guatemalan government committed over
95% of human rights violations during the war. This leaves a minimal number of
violations assigned to the insurgent groups. The government used communism as a front
for a scorched earth policy on the Mayan indigenous groups of the country. The
indigenous groups within the Mayan highlands, primarily advocating for more land
rights, then resistance militarily, were met with massive crimes against humanity, forced

disappearance, gender-based violence, and genocide. With small steps made for
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reconciliation in post-war Guatemala, the different stakeholders have essentially

blocked reconciliation and post-war reconciliation efforts.

The inability or unwillingness to post-war reform has maintained the same
conditions that started the war in the first place. Indigenous Guatemalans mainly live in
poverty without sufficient reconciliation on the crimes against their nation and without
answers on where the missing parts of the population are. This lack of reconciliation
effort between the indigenous groups and lack of economic opportunities still places a
large part of the population as vulnerable and landless. This high poverty level, lack of
opportunities for economic development, and lack of reconciliation have led to high

crime rates within the country.

Since this topic is not covered in depth on an academic level from various points
of view, this thesis is intended to look at all sides in order to learn. The thesis is
intended for readers that are working in peace building. This could be recommendations
to NGOs, governmental officials, workers in international development, academics, or
anyone interested in peace building or a look within conflict and peace within
Guatemala. Due to this, a large part of the academic research is done on history and uses
a deep look into all aspects that can be covered within the war, and development of

peace within the country.

Following recommendations of a truth commission, post-war development, and
peacebuilding, using international law to enhance human rights, ending impunity,
systems building, and following peace agreements meant to solve structural issues
should be considered best practices. Without holistic and restorative peacebuilding and
reconciliation effort, the absence of conflict-related violence will not create a form of

true peace. Systems building, development, and institution building should be critical in



Introduction

a post-conflict country. Using Guatemala as a case study, this thesis will demonstrate

the importance of these essential parts of peacebuilding and reconciliation.
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Chapter 2:

HISTORICAL BACKGROUND

2.1 Guatemala

Guatemala is a country located in the northern most part of Central America. It
is a country situated between Mexico, Honduras, and El Salvador. Guatemala is also a
post-colonial country that was under Spanish rule for nearly 330 years!. During the first
years of independence, the country experienced many different changes. Guatemala
gained from Spain in 1821, however, it went through many changes to become the state
we know today. Guatemala was part of Mexico for a few years before joining the
United Provinces of Central America in 18232, The country was in this union for 16

years until becoming the fully independent modern state of Guatemala®.

Guatemala has a deep and rich history, having one of the world's oldest
civilizations. About half of the Mayan Empire was in modern-day Guatemala*. The rest
of the empire was in modern day Southern Mexico and part of Belize, El Salvador, and

Honduras®. Mayan history is usually placed into three different time periods, pre-classic

! Christopher Minster, The Colonization of Guatemala ThoughtCo (2019),
https://www.thoughtco.com/the-colonization-of-guatemala-2136330 (last visited Feb 24, 2023).

2 Christopher Minster, The Federal Republic of Central America (1823-1840) ThoughtCo (2018),
https://www.thoughtco.com/the-federal-republic-of-central-america-2136340 (last visited Feb 24, 2023).

3 BBC, Guatemala profile - timeline BBC News (2019), https://www.bbc.com/news/world-latin-america-
19636725 (last visited Feb 24, 2023).

4 Mayan civilization: Calendar, Pyramids & Ruins- History - History, History (2009),
https://www.history.com/topics/ancient-americas/maya (last visited Feb 24, 2023).

® lbid
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(2000 B.C. to A.D. 250), the classic era (A.D. 250 to 900), and the post-classic era (900
to 1519).5 During the classic period, the Mayan empire had many different societal
advances. One of the many impressive achievements of the Mayan civilization was to
create one of the first written languages as well as create calendars to measure time long
before any other civilization. ” Without a doubt, this was one of the most advanced
societies during its classic period. The Mayan empire also managed to develop 40
cities®, with its biggest capital city being Tikal®. This is also the site where pyramids are

built that are comparable with the Aztec and ancient Egyptian Pyramids.

Spanish colonization in Guatemala began in the early 16th century.!® Even with
Spanish colonization, the country had a strong indigenous resistance to the colonial
power. The Spanish established a system where they claimed that natives could work in
return for education on Christianity, but in return, they were exploited and enslaved.!!
Colonization had many effects for the indigenous community. The Spaniards would

burn and destroy Mayan history records while torturing Mayan intellectuals and

¢ Rise and fall of maya civilization over 3,000 years, History on the Net (2022),
https://www.historyonthenet.com/rise-and-fall-of-maya-civilization-over-3000-years (last visited Feb 20,
2023).

" History, Mayan scientific achievements - Science, Technology & Religion - History HISTORY (2010),
https://www.history.com/topics/ancient-americas/mayan-scientific-achievements (last visited Feb 21,
2023).

8 Mayan civilization: Calendar, Pyramids & Ruins- History - History, ,
https://www.history.com/topics/ancient-americas/maya (last visited Feb 21, 2023).

® Leah Dewey, Guide to the pyramids of Tikal: The largest Mayan City TheTravel (2022),
https://www.thetravel.com/guide-to-pyramids-of-tikal-largest-mayan-city/ (last visited Feb 20, 2023).

10 Christopher Minster, How the Spanish colonized Guatemala ThoughtCo (2019),
https://www.thoughtco.com/the-colonization-of-guatemala-2136330 (last visited Feb 20, 2023).

1 1bid
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religious leaders.2 Mayan civilizations were forced to adapt to the Spanish ways of life.
This included abandoning traditions, languages, religions, and beliefs'3. Colonization

led to an erosion of culture, traditions, and social constructs.

The Spanish were known for having a caste system within Latin America®. This
system was implemented, uplifting the Spanish to be at the top of all forms of society.
At the top of the caste system were people directly from the Iberian Peninsula followed
by the heirs (creoles) of Spanish bloodlines living in Latin America®®. These were
followed by mixes between Spanish blood and indigenous or African people, while pure
indigenous or African people were at the bottom of this system'®. This system managed
everyday life. It controlled race in ways that prevented certain mixes of people from
having fewer legal rights than others. The caste system also dictated who could and

could not work specific jobs!’.

Colonization left marks on Latin America that exist and have an effect today.
One could argue that colonization's results led to significant generational wealth
differences between modern-day indigenous communities and mestizos throughout

Latin America. Approximately 79% of indigenous people in Guatemala live in

2 Billie M. Turner & Sandra Elizabeth Luna Sanchez, The legacy of colonialism in Guatemala and its
impact on the psychological and mental health of indigenous Mayan communities, 32 International
Review of Psychiatry 313-319 (2020).

13 1bid

14 Isabel Camacho, Spanish caste system Nuestra Verdad (2020),
https://www.nuestraverdad.com/post/spanish-caste-system (last visited Feb 24, 2023).

BIbid
16 Ibid

17 COW, the casta system COW Latin America (2020),
https://cowlatinamerica.voices.wooster.edu/2020/05/04/the-casta-system/ (last visited Feb 20, 2023).
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poverty®®. This number is not unique to Guatemala but can also be seen as a trend
throughout almost all-American countries. Out of the indigenous population in
Colombia, an estimated 64.2% are in poverty, and in Ecuador, 59.7% remain in
poverty®®. Even in Mexico, which has a massive GPD globally, has 46.4% of its
indigenous population is in poverty?. This trend has much to do with generational

wealth gaps combined with discrimination that have affected the region for centuries.

Even with these marks of colonialism, Mayan culture is very much alive today.
The Mayan empire dissolved before Spanish colonization started, but the culture and its
people still lived and inhabited the land?'. Numbers and estimations vary, but an
estimated 4 to 6 million people still speak one of the 30 Mayan languages alive today??.
While those are the number of native speakers, there is an even larger amount of the
Mayan population. It is estimated that there are seven million Mayan indigenous people

living today?®.

The rest of the population of Guatemala is mostly Ladino®. A Ladino is a

concept that is closely related to a Mestizo. Ladino is a term that is only used within

18 Simona Beltrami, In Guatemala, indigenous is ingenious when it comes to climate change: World food
programme UN World Food Programme (2022), https://www.wfp.org/stories/guatemala-indigenous-
ingenious-when-it-comes-climate-
change#:~:text=With%20poverty%20averaging%20at%2079,the%20most%200f%20traditional %20practi
ces. (last visited Feb 20, 2023).

19 Statista, Indigenous people living in poverty by country LATAM 2020 Statista (2022),
https://www.statista.com/statistics/1287593/indigenous-population-living-poverty-ltin-american-
countries/ (last visited Feb 20, 2023).

29 1bid

21 Owen Jarus, Why did the maya civilization collapse? LiveScience (2021),
https://www.livescience.com/why-maya-civilization-collapsed.html (last visited Feb 24, 2023).

22 | bid
23 The maya, - Sun, Corn and the Calendar, https://maya.nmai.si.edu/maya (last visited Feb 24, 2023).

24 Guatemala, Central Intelligence Agency, https://www.cia.gov/the-world-factbook/countries/guatemala/
(last visited Feb 24, 2023).
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Guatemala. It means someone who does not have whole or purely indigenous roots or
whole roots from Spain?. This term is akin to the term Mestizo. Most people identify
this way in Latin America, and Guatemala is no exception. Someone can be from purely
indigenous roots and still identify as Ladino/Mestizo?. This is because the term only
signifies a mix between the two. Someone can be from an indigenous background but
has grown up in a Ladino/Hispanized area and might not speak indigenous languages
nor be familiar with the customs or traditions. They might choose to identify as

indigenous or as Mestizo/Ladino.

2.1.1 1940-1996

The roots of the Guatemalan civil war can be traced back to the Cold War. The
Cold War was when the two leading world superpowers (The United States and the
Soviet Union) were battling for global influence and advancement without entering a
direct war?’. This battle was for economic, technological, social, and political power.
The United States maintained a policy of containment, which meant to prevent other
countries from becoming communist and keeping communism in communist
countries?. Part of this battle was to influence other countries to have the same

economic system. The United States was urging the use of capitalism, while the Soviet

2 [Ladino in Guatemala] history, customs and traditions, Guatemalan cultures (2022),
https://en.culturasdeguatemala.top/ladino/ (last visited Feb 24, 2023).

26 MHIRCH, “Mestizo,” vs “Indigena” Center for Worldwide Indigenous Studies (2007),
https://www.cwis.org/2007/10/mestizo-vs-indigena/ (last visited Feb 24, 2023).

27 Cold War: Summary, combatants, Start & End - History, History (2009),
https://www.history.com/topics/cold-war/cold-war-history (last visited Feb 24, 2023).

28 |bid
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Union wanted friendly communist states?®. Many of these wars were fought as proxy
wars with other countries. Guatemala is no exception to being caught in the battle
between the two world’s superpowers.

During the 1940s, a leftist government came into power in Guatemala®. The
government began making several changes with the intent to benefit the average citizen
of Guatemala. Fast forward to 1951, when a new and significant president came to
power. Jacob Arbenz Guzman was elected as president of the Guatemala in 19513, He
made many changes to the country's social and economic laws. Guatemala had a
significant unequal landowning population that the president wanted to reform32. One of
these land reforms was made by confiscating and redistributing unused and
undeveloped land from large landowners®3. Furthermore, there were plans to break up
monopolies to give fair competition to Guatemalan business owners. These plans were
not traditional communist policies, but rather moderate economic enhancements to the

country®,

29 What was the Cold War? - CBBC newsround, BBC News (2019),
https://www.bbc.co.uk/newsround/47122488 (last visited Feb 24, 2023).

30 Rebecca Bodenheimer, The Guatemalan Civil War: History and Impact ThoughtCo (2020),
https://www.thoughtco.com/guatemalan-civil-war-history-and-impact-
4800364+#:~:text=During%20the%201940s%2C%20a%20leftist%20government%20came%?20into,Unite
d%20Fruit%20Company%2C%?20the%20largest%20landowner%20in%20Guatemala. (last visited Feb
24, 2023).

31 Vishul Malik, List of presidents of guatemala: Presidents of Guatemala MapsofWorld.com (2022),
https://www.mapsofworld.com/list-of/presidents-guatemala/ (last visited Feb 24, 2023).

32 LLaura Moye, The United States Intervention in Guatemala, 73 International Social Science Review 44—
52 (1998).

% 1bid

34 Robert Longley, What is communism? definition and example ThoughtCo (2021),
https://www.thoughtco.com/what-is-communism-
1779968#:~:text=Communism%20is%20a%20political%2C%?20social%2C%20and%20economic%20ide
ology,either%20prohibited%200r%20severely%20limited%20by%20the%20state. (last visited Feb 24,
2023).
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Some of these enhancements added a further layer of competition to United
States businesses. At the time, United Fruit Company owned most methods of transport
within the country®®. For example, the United Fruit Company owned the only railway
across the country®®. The business further controlled all imports and exports out of the
country®”. In order to give competition to that railway, the president built new highways
and a new port within the country to counter this*®. This would have given competition
to the methods of transport and the only other port within Guatemala, which the US
monopoly United Fruit Company owned. This opportunity was also designed to create
more jobs within the country. These changes are not always uncommon within a
functioning capitalist system. The changes would have given a level of competition that

is included within a diverse economy®°.

United Fruit Company was against the changes the country wanted to make as
the most prominent landowner within the country. The government wanted to
implement changes and redistribute unused land from the United Fruit Company to the
Guatemalan people. In the context of the Cold War, this was interpreted as policies

that were socialist and not capitalist. This caught the attention of the United States

3 Dani, Guatemala and the United Fruit Company Progressive Student Alliance | PSA UTK (2021),
https://psa-utk.org/guatemala-and-the-united-fruit-company/ (last visited Feb 24, 2023).

36 History in Charts, THE INFLUENCE OF THE UNITED FRUIT COMPANY IN GUATEMALA HISTORY INCHARTS
(2022), https://historyincharts.com/the-influence-of-the-united-fruit-company-in-guatemala/ (last
visited Apr 26, 2023).

37 Laura Moye, The United States Intervention in Guatemala, 73 International Social Science Review 44—
52 (1998).

% 1bid

3% Why competition matters, The Economist (2018), https://www.economist.com/open-
future/2018/08/07/why-competition-matters (last visited Feb 24, 2023).

40 LLaura Moye, The United States Intervention in Guatemala, 73 International Social Science Review 44—
52 (1998).
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government. Even through these changes were not typical communist policy, the United
States used this opportunity to claim it needed to protect its citizens and companies
abroad while promoting the free world*. The government began to call these behaviors
as communism during the Cold War to gain more internal support to an intervention®.
The United States government began to look at its options to prevent any further

changes and challenges to its business and global interests.

The United States started by filing a complaint to the government of Guatemala
on these legal changes*. These land reforms were modest and did not get rid of
anywhere close to the entirety of the land. The president intendent to demonstrate that
his policies were not a communist, but a were working to reform the lives of the average
Guatemalan citizen. Arbenz had no interest in connections with the Soviet Union*. He
was solely focused on creating reforms and new laws for Guatemala. The president
went as far as condemning communism, calling it a threat to the well-being of most
citizens®. The United States, while knowing this was not communism, stated that this
could be the precedent that would fuel communism from taking over within

Guatemala®.

Due to the internal desire to control global situations before it became too late,

the United States decided that it needed to implement action. The policy of the US was

41 Laura Moye, The United States Intervention in Guatemala, 73 International Social Science Review 44—
52 (1998).

42 1bid
3 1bid
4 1bid
* 1bid
% 1bid
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focused more on end “potential problems” rather than waiting before it was too late.
While the United Fruit Company played a significant role in adding to pressure the US
government intervention, the United States made its decision based on the fear of
Guatemala turning communist and losing its overall sphere of influence within the
Americas. While acknowledging that it was not a complete communist country, the
United States labeled Guatemala as vulnerable to soviet influence and a country turned
communist*’. The US began planning serious intervention plans that changed the

history of Guatemala.

The Central Intelligence Agency (CIA) created an entire plan to work with
exiles of Guatemala to overthrow the government*®, The organization started by going to
Honduras to speak with population in exile®®. The person they wanted was a pro-
American leader that was friendly to the United States and their overseas interests. This
covert operation was approved by the highest officials of the US government. What was
called PBSUCCESS was approved by President Dwight D Eisenhower®. They aimed to
stop agrarian reform, install a right-wing capitalist, and support US companies and

businesses.

47 1bid
“8 1bid

49 Rebecca Bodenheimer, The Guatemalan Civil War: History and Impact ThoughtCo (2020),
https://www.thoughtco.com/guatemalan-civil-war-history-and-impact-
4800364+#:~:text=During%20the%201940s%2C%20a%20leftist%20government%20came%20into,Unite
d%20Fruit%20Company%2C%?20the%20largest%20landowner%20in%20Guatemala. (last visited Feb
24, 2023).
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The US government created multiple forms of convincing the Guatemalan
people that a massive revolution was coming®:. Many of these forms of convincing were
by using false statements to intimidate the government and its population. The actual
number of resistance fighters were within the hundreds; however, with propaganda via
the radio and US pilots bombing Guatemala City®?, the state's soldiers refused to fight®2,
This resulted in the left-wing government being taken out of power and right-wing

exiles from controlled the new government of Guatemala.

The president that the US government installed was Carlos Castillo Armas. The
new leader was politically on the right wing and considerably authoritarian. Instant
changes were made to Guatemala to reverse the left-wing policies enacted before him.
The land that the previous president distributed had been given back to large
landowners such as United Fruit Company, hundreds of suspected communists were
incarcerated, and many prisoners were executed®. Major land reforms such as Decree

900 were reversed®. The Guatemalan people did not seem to favor this type of harsh
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rule, and the new president was assassinated less than three years after taking office>®.

2.1.2 Background of the Conflict

After the assassination of Armas occurred, the new president general Miguel
Ydigoras Fuentes from the right-wing party preluded the civil war®’. As an even further
right wing president, he allowed for the United States to train a group of exiled Cubans
to invade Cuba within Guatemalan territory®®. The United States was operating the
invasion “The Bay of Pigs” which was a plan to overthrow Fidel Castro’s government.
The aid to overthrow Cuba angered a large portion of the Guatemalan military and other

governmental members of the country®°.

The event that marked the start of the Guatemalan Civil War occurred when
members of the National Military Academy and about 5 of the country’s army
separated from and revolted against the government®. The two leaders of this
insurgency were lieutenant Marco Antonio Yon Sosa and lieutenant Luis Turcios

Lima®%. The insurgency war began in 1960, and this event marked the beginning of a
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conflict that lasted more than 30 years®2. This attempted overthrow of the state failed,

and the revolting leftist military and police did not take over the government.

Shortly after, the military members that strayed away from the government went
to the towns and highlands to gather supporters to fight against the government. The
first counter-insurgent group was named MR-13%. The group began military operations
in 1zabal, Puerto Barrios, and Zacapa®*. Soon, there were several resistance groups that
were forming all over the country. While resistance was happening everywhere, there
was an emphasis in the Mayan highlands of the country®. Some resistance groups were
gathered quickly and executed, while other groups began to make progress on gaining
supporters®. In December of 1962, most insurgent groups banded together against the
common cause to liberate themselves from the right-wing Guatemalan government in a

group called the Rebel Armed Forces (FAR)®’.

At this time, two main groups were working together to lead operations. Fuerzas
Armadas Rebeldes (FAR) resisted politically while MR-13 was leading the armed fight

against the Guatemalan state®®. In general, during the war, the different rebel groups
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always worked together. During the first years, the government armed forces only made
small attacks and focused their time on training®®. Some insurgents even went abroad to
enhance their military power and training. In 1966, a large military operation in
Zacapa started against the insurgent groups. This operation was massive, successful, and
damaged the insurgent groups. The rebels in the region were severely hurt and

dispersed. The government considered these groups as eliminated from the region’*.

Shortly after, the resistance and war intensified. Rebel occasionally resorted to
acts of terrorism as military tactic’?. The kidnapping of high and low-level political
figures was held for ransom?. This in part funded insurgent groups’ operation, which
continued with more political attacks’*. Many different resistance organizations formed
and were not always working together during this time. Resistance groups did not just
include opposition to the government. Right-wing pro-government groups formed bands
that responded to opposition groups by use of terrorism tactics against labor unions,

activists, and people friendly to the resistance’.

The opposition was disorganized and was a series of small attacks up to this

point. The disorganization seemed to worsen with lieutenant Sosa being shot by
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Mexican forces while trying to run out of the country’®. The widespread violence and
disorganization led to right-wing fascism increasing politically in Guatemala. In 1974
Carlos Arana Osorio was elected as president of the country, and as pressure rose, he
promised his constituents to quell the resistance and end the war’’. The government
began series of massive human rights abuses began to occur against mainly indigenous
highland Mayan Guatemalan citizens. The United States, changed politically as well by
a new left-wing administration at home. The government was emphasizing human rights
globally. Because of the change in policy and interests, the US President Jimmy Carter

began to worry about the abuses and cut off aid to Guatemala’®.

Attacks on the Mayan highlands were extensive, and the government took the
approach to arrest most people that were protesting or advocating for human rights’.
Osorio wanted to take a hardline approach, but due to a natural disaster, his priorities
changed. During his term, a massive earthquake hit Guatemala, leaving over 1,000,000
people homeless and killing a striking 25,000 people®. As his administration needed to
reserve funds to help its citizens, and as a result he needed to allocate less money to

conflict and war®!. Even with this being true, he did not prioritize peace either. As the
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government was distracted from the reconstruction, rebel groups used this time to
connect, grow, and strike while the government focused on aiding the people®?. With

time, the rebel groups began to ramp up bombing, and attacks.

The war and fight began to intensify and escalate as the 1980s approached. The
Nicaraguan government began funding the rebel Guatemalan insurgents in the late
1970s%3. The resistance began growing more local support and power by a new political
and military partnership with Nicaragua®. The overall resistance was gaining stronger
economically and within Guatemalan society. Right-wing paramilitary groups began
responding with excessive use of force as a response to the growing resistance. The
groups and army attacked journalists, teachers, students, indigenous campesinos,

political figures, and even religious clergy members®.

During this part of the war, opinions and speech against the government led to
violent responses by the government and paramilitary groups. Unassociated non-
combatants who lived in the same town as a protest for land rights were often victims to
being kidnapped, killed, or arrested by the government of Guatemala®®. These violations
happened in the vast majority of the indigenous Mayan highlands. Rebel groups and
government forces began to equate being indigenous with being the internal enemy®’.

Due to extreme levels conflict related violence and human rights abuses from
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governmental forces, many people all over the country went missing®. The military and
civil government were not protecting its citizens, their rights, nor explaining what
happened with the missing civilians. Due to the sharp increase of murdered and missing

community members, many people began to fear of disappearing as well.

One day on January 31st, 1980, a group of campesinos farmers and students
went into the Spanish embassy to protest against the Guatemalan government that
disappeared their family, friends, and community members®®. With the army trying to
prevent international attention, the army acted in a way that caused even more attention.
Guatemalan forces cut the electricity off the building and raided the embassy. The
protesters and Spanish embassy workers were warning the forces to respect the Spanish
sovereignty over the building®. Regardless of the warnings and sovereignty,
Guatemalan army members entered to stop the protest. A fire started, which killed 37
protesters within the Embassy. This number of deaths were preventable because the
Guatemalan police refused firefighters to enter the building to extinguish the fires®®. In
response to this violation of the right to life and lack of respect for international

sovereignty, Spain cut off diplomatic relations with Guatemala for four years®.
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Many Guatemalan citizens began to lose faith in their government. The military
was affecting all parts of society. Embassy staff with diplomats were not safe from the
human rights violations by the government. Oppressive and aggressive tactics on
ordinary populations, directly resulted in an increase of people that joined the
resistance®. Different rebel groups started to join the fight against the government.
While the fighting was mainly in the Mayan highlands, other fronts existed throughout
the country. Government violations of human rights continued, and overuse of force

became the norm during these escalated times.

2.1.3 General Rios Montt and Genocide

Most deaths and human rights violations happened under General Rios Montt**.
General Montt took power via a coup and was ironically taken out of power due to
another coup against him®. General Montt had a short term as de-facto president of
Guatemala from 1982 to 1983; however, his effects on Guatemalan history were

immense®,

General Rios Montt was no stranger to Guatemalan politics. Montt was an elite
military leader. He had studied military operations in Italy, and the United States made

military and diplomatic missions in Spain and was consistently promoted during his
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time in the military®’. In the 1970’s he was director of the National Military Academy of
Guatemala®. He used his experience as to his advantage to be president of the country.
He even unsuccessfully ran for president during the 1974 elections, but he did not give
up his role in politics and military goals. The general continued his military leadership

and had his eyes on the control of the country.

In 1982 the government claimed that there was massive election fraud®. The
military responded by taking over the government and creating a military junta®.
General Rios Montt assumed full power over the country within the military juntal®?.
With this dictatorial leadership style, he changed many parts of Guatemalan politics.
The general suspended the Guatemalan constitution and started a massive campaign
against all political opponents'®2, Rios started making target raids against the poorest

indigenous towns and villages within the country'®. His siege took place in the highly
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indigenous and poor rural Mayan highlands. The main locations of his raids were

Huehuetenango, San Marcos, Chimaltenango, and notably in Quiche®.

This leader began a scorched earth policy to eliminate the resistance!®. He not
only wanted to win the war, but he wanted to eliminate all cities and villages of the
resistance. Montt was open about his scored earth policies. Once when asked about his
policies, he stated: “We don’t have a scorched earth policy; we have a policy of
scorched communists (Montt,1982).” Rios Montt was serious about this kind of military
engagement. Within his year-half rule, he destroyed an estimated 600 villages®.
Almost all these villages were Mayan, showing a systematic discriminatory target of the
most vulnerable Guatemalans®’. Montt showed no distinction between civilians and
combatants, his army went into villages kill everyone, torture many, and hope to
possibly kill combatants in the process'®®. People who lived in the Mayan highlands
were all suspects of “communism”. The military administration was targeting people
from the Ixil region, calling them a department with a culture of communism?%. By
doing this, he was mixing cultural, ethnic, and political assumptions of the people that

lived there, which happened to be indigenous Mayans.
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The ongoing crimes against humanity, torture, and killings of innocent
indigenous were no secret to the world. Reports were coming out, even reaching the
New York Times. As new year’s started, so did another United States government.
Ronald Regan was elected president of the United States in the year 1981''°, Ronald
Regan was on the far-right wing of the United States and held a stringent stance against
communism*!, United States President Ronald Regan was friendly to General Rios
Montt. While it is true that The United States cut off military aid a few years back, the
right-wing administration had a warm relationship with General Rios Montt. President

Regan described the leader as;

"a man of great personal integrity and commitment,” according to the
president. When Reagan was asked about human rights violations in
Guatemala he said, "1 am inclined to believe they've been getting a bum

rap." (Regan, 1982)12

However, this does not mean the entire United States supported the backing of the
Guatemalan president. Secretary William Schneider said, “I know no redeeming
features in Guatemala to justify our putting money in to continue the murder and

torture, the burning of villages of poor, pathetic Indians.’**” Even though this quote

110 Ronald Reagan, The White House (2022), https://www.whitehouse.gov/about-the-white-
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shows elements of racism, calling the indigenous Mayan community as poor and
pathetic, he was arguing against the military support of operations against the

community. The world was seeing the events happening within Guatemala.

Even with the pleas against supporting war criminals, the United States
government continued to support these wars as a statement against the Soviet Union.
General Rios Montt had a large green flag from the world’s biggest superpower to
continue its indiscriminate killings, kidnappings, raps, and decimating all forms of
Mayan life. While the United States gave the green flag to support these war crimes,

ultimately, the responsibility for these attacks fell on Montt’s shoulders.

It is worth noting that The United States created the conditions that started the
war and gave military training and funds to the Guatemalan government during the
years of the genocide!!4. This was with the informed knowledge of what the
Guatemalan government was doing. Countless CIA reports acknowledged the killings
that were happening against civilians!®>. The government of Guatemala justified these
killings by stating that within the highlands, it is difficult to spot who is a combatant and
who is a civilian because they all wear civilian-like clothing®. This can easily be
negated by the fact that refugees were even killed by military helicopters while seeking

refuge within Chiapas in Mexico and the sheer quantity of civilians and villages
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burned!’. Ultimately it is the responsibility of governmental forces to determine who is

a combatant and who is a civilian.

There is a difference in the killings of woman non-combatants as well during the
Montt administration. Before Rios Montt took power, there was a rate of 14% of women
killed!!8, During Rios Montt's ruling, this number sharply increased to over 50% the
killings!!®. The army was going to villages and killing everyone - women, children, and
even the dogs of the villages!?. There was a significant increase in sexual based crimes

as well;

We found a woman. | called a soldier and I told him, "Take
charge of this woman. She's a gift from the sub-lieutenant.” "I
understand, my corporal,” he told me and he called the boys and
said, "There's meat here, guys.” Then they came and grabbed the
girl. They took her little boy away from her and they all raped
her.... Later | told them to kill the woman before killing her son

so she wouldn't feel so bad about his death (Ogle,1998)*2,

This quote shows the disregard for human rights and a woman’s right to bodily

autonomy. This also shows the blatant normalization of disregard for human rights. This
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violates civilians' right to life and the right to exist without being used as a weapon of
war. This is also added with an extreme dehumanization of women, being used as spoils

of war and not being treated as civilians during a civil conflict.
Sepur Zarco: Sexual Based Crimes Case Study

There are few crimes against humanity during a genocide that stand out as even
more extreme cases. By no mistake, the case study of Sepur Zarco stands out as one of
the more extreme examples. Sepur Zarco is an indigenous community of Q’eqchi’
natives located in Izabal*??>. The army ended up building a military base there for
recreation and relaxation?®. Inside of the base, military from all different sectors of the
army would come to rest from the war. The area's military commissioner was Heriberto
Valdez Asig, known for disappearing people in other provinces organizing land
rights'?*. In the area, there was a debate on landownership between rich owners of land
and natives claiming historical connections to the land*?. The natives requested to

obtain legal deeds, and the landowners requested military support*2.

In 1982 the military came to take the men of the villages'?’. The army stated that
the men of this small community were responsible for the communist movements in the

area. Some of the men were taken away into detention, where they disappeared, were
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tortured, or killed*?®. Some men were killed and tortured in front of their wives and
kids?®. Most of the victims followed a similar pattern of crime happening to them.
Whether they were part of organizing for land rights or not, the men had their houses
raided, were tortured on the spot, taken to the nearby military base, and never seen
again'*®, These acts of the military created hardship for many families that were
burdened economically and emotionally. Families wanted to know where the
father/husband was or why they were killed. This led to the complete erosion of family
units that had nothing to do with the war. While this would be enough to be considered

a crime of war, the violations went deeper than this.

After the disappearance of the men, women were often violated™*!. They were
raped in front of their children, sometimes by multiple men at once®*2. Women from the
village were forced to move onto the military base to “serve the army”**3, What this
service was, was human trafficking and domestic servitude. Other women attempted to
escape by fleeing in the wilderness, but eventually came back to the community because

they needed food and other resources to survive**. They were also transported to the
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military base to serve the army afterward®*®. Women that were not forced onto the

military base were given encampments to live on near the military base;

The women were secluded and forced to provide domestic and sexual services to the
army, regardless of their conditions or whether it meant abandoning the care of their
children. This happened over a period of 6 months to 6 years. They had to pay for the
food that they cooked for the army and the soap that they used to wash their uniforms;
this meant that they had to sell the few material belongings that they had left, thus
exacerbating their poverty. The Sepur Zarco base served as a center for rest and a
center for raping women, as the soldiers constantly rotated in and out. However, rapes
were not confined to that space but also occurred on the banks of the Roquepur River
where women washed the soldiers’ clothing. Moreover, women were forced to take pills
and were given birth control shots whenever it was their turn to serve. The Victory 82
military campaign plan stipulated that after completing certain tasks, soldiers were
allowed access or exchanges with members of the. opposite sex. The practice of
bringing prostitutes to military bases was common, yet was never done in Sepur

Zarco. 136 137
It is important to note that some women were trapped on this military base for six
years'38, Women needed to pay for the food they would use to cook the men and the

soap they would use to wash their clothes™*°. Women, at any moment, were violated and

used sexually at the will of the army. Women were forced as physical and sexual slaves
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at the same base that was responsible for the murder their husbands and were required

to sell their possessions to fund the army's food at a center for their relaxation.

Other grave crimes were also committed against the women of this camp. It was
a common theme for military members to cut out babies from a pregnant woman's
womb with a knife!4®, One of the survivors had a soldier cut open her stomach and rip
the fetus out to have the fetus die while she was awake!*!. This is a very extreme crime
against humanity that violates body autonomy and the right to life and was designed to
crush the spirit of the indigenous community. This was the destruction of the spirit of
people. A family was living its life and had the father figure killed or disappeared; the
women were raped and enslaved while the children were left to fend for themselves, and

the fetuses were ripped out of the woman’s body.

The amount of trauma and loss of life that these victims encountered is
immense. Some women even died of starvation or different forms of disses in the
process**?. These types of crimes are called human trafficking, slavery, theft,
kidnapping, rape, and torture. These are among the worst forms of crimes against
humanity that can be committed during an armed conflict. These types of crimes destroy
forms of society, and family units, destroy lives, cause mental and physical distress, and

cause long lasting trauma.

140 ALICIA LEDUC, Strategic Alliances as an Impact Litigation Model: Lessons from the Sepur Zarco
Human Rights Case in Guatemala, 25 Willamette Journal of International Law and Dispute Resolution
150-233 (2018).
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Years later, these women took the Guatemalan state to court, where it was the
first case to be tried for sexual-based conflict violence under the penal code!*3. The
outcomes of this court case and the courage of these women to take the government to
court are impressive. After the war ended, the women within their 60s and older could
not speak Spanish and still brought the Guatemalan state to court. This is analyzed in

detail under the legal analysis section of this paper.

It is important to note that these crimes did not just occur during the years of
Rios Montt. This encampment was open from 1982 until 19894, While the genocide
and most intense crimes against humanity happened during general Rios Montt’s
presidency, abuses of power occurred during the entire war. The crimes were consistent
and were able to show a pattern of crimes against humanity instead of individual crimes,

which will be talked about deeper in the legal analysis.

2.1.4 General Rios Montt and Genocide Continued

Crimes within this genocide do not differ much from other genocides. While
historical differences and reasons are essential to note, the crimes of genocide always
look similar. In general, crimes of genocide not only intend to destroy a group of people

physically but is also intended to break the spirit.

143 Women's Link Worldwide, Case of Sepur Zarco | Women's Link (2016),
https://www.womenslinkworldwide.org/en/gender-justice-observatory/court-rulings-database/sepur-
zarco-case (last visited Feb 24, 2023).
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Acts such as the killing of defenseless children, often by beating them
against walls or throwing them alive into pits where the corpses of adults
were later thrown; the amputation of limbs; the impaling of victims; the
killing of persons by covering them in petrol and burning them alive; the
extraction, in the presence of others, of the viscera of victims who were
still alive; the confinement of people who had been mortally tortured, in
agony for days; the opening of the wombs of pregnant women, and other

similarly atrocious acts (CEH, 1999)

These crimes are not unlike other world genocides that have occurred, but they are
nevertheless difficult to read. Crimes such as beating a child against a wall until their
death are graphic and unthinkable, but they happen. Children have no cause nor part in
the war. Guatemalan's excuse for the fight against communism does not justify the use
of genocide, and children are especially not at fault. Such a crime against an innocent
population is illegal under various international legal bodies. The use of burning people

alive and throwing them in pits was often used in the Holocaust against Jews as well**®.

The levels of violence and indiscriminate attacks on the civilian population had a
variety of side effects. It is estimated that 500,000 to 1,500,000 people were displaced
between 1981 to 1983 (CEH, 199). This might seem like a high number, but a number
that is normal in war; however, Guatemala in 1983 had an estimated population of

7,512,048, This is at its lowest, a striking almost 7% of the population, and at its

145 Www.auschwitz.org, The extermination procedure in the gas chambers The extermination procedure
in the gas chambers / Auschwitz and Shoah / History / Auschwitz-Birkenau (2023),
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highest, 20% of the entire population within two years. Furthermore, the war and drastic
economic effects on the country. Between 1980 to 1989, the CEH estimates that the cost
of conflict equated to zero production for 15 months. This powerful economic effect

shows the life and flow of commerce affected.

With the Guatemalan rebel groups suffering big losses, the many different rebel
groups stuck to the rural mountain areas'*’. The groups took large casualties and mostly
focused on small attacks!*®. The fact is, into the late 1980’s, peace became more
desirable within Guatemalan society. With this in mind, there was a breakdown of the
junta, and a civilian government took over Guatemala with a new president Vinicio

Cerezo!®,

2.2  The Guatemalan Peace Process

Into the late 1980s, both sides had a stronger desire for peace and negotiation.
This could be analyzed as a desire due to the long period of conflict, and recent years of
intensity that was yet to be seen. The entire country had been affected by conflict. Even
though peace was not officially achieved until 1996, the new president went to a

conference of Central American countries to talk about peace*. Within that

%20H istorical%20Population%20Data%20%20%20,%20%202.54%25%20%2070%20more%20rows%2
0 (last visited Feb 13, 2023).
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conference, Guatemala signed a document called Acta de Contadora Para La Paz Y La
Cooperacion en Centroamerica, designed to bring higher stability and peace within the
region®®L. This convention took place in Panama City on June 6th of 1986 and included
the countries of Costa Rica, El Salvador, Honduras, and Guatemala®®2. The convention
calls on multiple countries to have a higher respect for human rights and even calls upon

the nations to sign other international agreements®®3,

Out of this process, came a National Reconciliation Commission that was held
in Norway®>*. This process came directly out of Esquipulas 11 Agreement from the
Central American convention. March 29th, 1990 the URNG (unified rebel groups in
Guatemala) signed a document which agreed to good offices, and general activities that
would lead to peace and to coming to an agreement with the Republic of Guatemala to
ensure that there is a lasting peace agreement that will enhance the government in a
favorable manner for both parties'®. This was a huge step to have a national
conciliation effort to bring together two parties to make peace. This was known as the
Oslo Accord, which should not be mistaken with the Oslo Accords which was an

agreement between the Palestinian Authority and the Israeli government®®®.
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In 1993, another failed coup attempt led to a faster peace process®™’. Jorge
Serrano Elias suspended the constitution, dissolved congress, and maintained power
with the support of the military*®8. This support was very short lasting, due to certain
changes, the president could not maintain stability and support. The president ended up
turned on and was ousted*®. The military then decided to put him as interim president,
the public defender of human rights. As a human rights defender, the new president
Ramiro de Leon Carpio was interested in making peace and ending the war®®. He was
in power from 1993-1996. He essentially made sure the peace process advanced faster

than before??,

Between 1994 and 1996, 12 additional agreements were signed as a peaceful
resolution between the Government of Guatemala and united rebel groups'®2. These
peace agreements were meant to solve the core issues that caused conflict. The
agreements had a total of commitments reaching almost 200 points of action between
the government and rebel groups to have peace'®3. These points to achieve peace are

grouped into categories such as human rights, starting a commission to clarify the truth,
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rights of indigenous people, land reform, refugees, enhancing civilian control in the

government, military reforms, and constitutional reforms.64

The core document that caused a ceasefire is simple and direct. The agreement
calls for all parts of the rebel groups and government forces to stop all insurgent and
counter-insurgent actions'®®. It calls for security zones and zones where no government
army soldiers nor insurgent members can be®®®. The United Nations would facilitate this
peacekeeping process while requiring unarmed permission for groups of each party to
enter the other territory temporarily'®’. The agreement also requires the rebel group
leaders to enter Guatemalan political life'®®, This agreement is not the most complicated
peacekeeping agreement that is out there. It is worth noting that the rebel groups did

agree to be disarmed*®°.

One of the most influential of these peace agreements was the agreement that
required forming a truth commission. Within this agreement, there were three objectives

designed to begin the commission?™.
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I. To clarify with all objectivity, equity and impartiality the human rights
violations and acts of violence that have caused the Guatemalan

population to suffer, connected with the armed conflict.

I1. To prepare a report that will contain the findings of the investigations
carried out and provide objective information regarding events during

this period covering all factors, internal as well as external.

I11. Formulate specific recommendations to encourage peace and
national harmony in Guatemala. The Commission shall recommend, in
particular, measures to preserve the memory of the victims, to foster a
culture of mutual respect and observance of human rights and to

strengthen the democratic process*’?.

Even further, it states all the information and requirements that would be needed

to be included within the peace commission’2, The duration of commission

needed to investigate all the conflicts from the start to the last signature of the

final peace agreement!’3, The commission would not be allowed to use people's

names in the report and the work was to be confidential to help its protection of

people being interviewed!™,
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The commission itself needed to have a United Nations appointee
included. Furthermore, while the commission was independent, the United
Nations would publish the report!’. This peace agreement is what moved
Guatemalan history. Almost every single article about the Guatemalan Civil
War, cites this truth commission. The commission led the way for Guatemalan
facts and history about the war to be written. This commission is also arguably

the strongest form of reconciliation that the country has done.

A topic that is discussed within the legal analysis of this thesis is
constitutional reforms. However, some things should be noted here as well. The
peace agreements first state that indigenous culture needs to be respected!’®. The
agreement states that within the constitution, cultures, traditions, and practices
must be recognized and respected. This also included the number of different
languages included within the country. The changes to the constitution further
go into civilian governments and their ability to restrict government!’’. These
restrictions include term limits, administration of justice, police that work for the
people, reforms to the military to work for territorial integrity, election reform,

and changes to the presidency.

These massive changes to a country’s constitution will be discussed in

detail in the legal analysis of this thesis. Both parties signing and recognizing

175 UN Commission for Historical Clarification, Document: Un Guatemala recommendations NACLA,
https://nacla.org/article/document-un-guatemala-recommendations (last visited Feb 24, 2023).
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that these things must be changed to prevent conflict in the future was enormous.
These agreements are geared toward respecting human rights and regular
participation within the government. The goal of many of these peace
agreements is not only to prevent conflict but to enhance the government itself.
This in theory would have prevented the roots of conflict from happening again.
The modifications are not just boundlessly listed either; they give the
government 60 days to introduce these changes to congress'’®. These items are
highly action based and require quick action to draw up and propose changes to

the government.

The final peace agreement that will be touched on within this paper is the
document respecting human rights'’®. The beginning of the document makes
very broad statements of what certain respect for human rights should be. The
document goes into the country’s need to fight against impunity and should
make no law to prevent the prosecution of individuals. While this is important, it
does not take down any actual laws or policies that began impunity, to begin
with. Both parties agree to freedom of association and movement within the

country and call for further investigations into human rights abuses.

The agreement goes into other regulations that will have overall changes
to the human rights situation in Guatemala. The agreement stops forced military

service. This forced service was used during the war to get indigenous people to
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serve the Guatemalan army*&, The document also calls on the government to
respect organizations that work within human rights8. The government often
targeted NGOs and different groups working together to enhance human rights
within Guatemala. This is a big step toward respecting the freedoms of
Guatemalans. The agreement states that there is a need to compensate the

victims of the war and adds a United Nations verification mission MINUGUA.

After the accord was signed, the country was ready to start its post war
reconstruction process. Part of the reconstruction process was named to be
peacebuilding and reconciliation. Peacebuilding, while looking different in every
country had its beginning process outlined in the peace accords. With a start
outlined and with support with the United Nations, other governments, and

international organization support, the peacebuilding process began.

180 Jennifer G. Schirmer, The Guatemalan Military Project: A Violence Called Democracy (2000).
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Chapter 3:

WHAT IS PEACEBUILDING?

While there are many definitions of peacebuilding, the Kroc Institute for

International Peace provides an excellent definition that we will use;

Peacebuilding is the development of constructive personal, group, and
political relationships across ethnic, religious, class, national, and racial
boundaries. It aims to resolve injustice in nonviolent ways and to
transform the structural conditions that generate deadly conflict.
Peacebuilding can include conflict prevention; conflict management;
conflict resolution and transformation, and post-conflict reconciliation

(Kroc Institute, 2023)*82,

Given the nature of peacebuilding, it is shown by the previous definition as
holistic. A holistic and full approach to peacebuilding is needed in order to create
a non-violent environment. Transformation of systems, management,
development, and promotion of interpersonal relationships is needed under this

definition.

According to the United Nations agency of peacebuilding, peacebuilding
needs to be “Comprehensive, Coordinated and Coherent” and included six

approaches: Political processes, safety and security, rule of law and human rights,

182 Marketing Communications: Web // University of Notre Dame, What is strategic peacebuilding? /

Kroc Institute for International Peace Studies // university of Notre Dame Kroc Institute for International
Peace Studies, https://kroc.nd.edu/about-us/what-is-peace-studies/what-is-strategic-peacebuilding/ (last

visited Feb 9, 2023).
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social services, core government functions, and economic revitalization and
livelihoods!®. With a comprehensive process that includes all aspects of needed
reforms will be the only solution to sustaining peace. If there are some positive
reforms, but the end result is not a holistic and complete comprehensive approach,
a country might not be able to have a full and sustained peace. A plan that includes
taking care of the safety, the political process, social services, economic
livelihoods, and services provided are the only ways that a true peace can be

achieved.

Peacebuilding may also include reconciliation within the process. Reconciliation
is recognizing and acting to compensate for a country's wrongdoings in a group of
residents'®*. Peacebuilding and reconciliation need to work together to create lasting and
sustainable peace. Peace, in general, should confront the root causes of the conflict in the
first place and not just be the absence of violence. This ensures that peace is long lasting

and sustainable.

For example, let us say that an international conflict broke out along the border
of two countries that share a lake. The conflict started because one country did not allow
the second country to access the water. The problem was that this source of water was the

only source of freshwater the second country had. A lasting peace deal would be to

183 United Nations Peacebuilding, SUSTAINING PEACE (2023).
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include a way for all parties to have the ability to have fresh drinking water or access to

the lake.

Another example would be an internal conflict. Let us say that one ethnic group
had access to the majority of the country's resources and was the minority group of that
country. 78% of the country's wealth belonged to 13% of the population, while the other
87% lived in poverty or extreme poverty. The majority started protesting for civil rights,
access to opportunities, economic well-being, and development. A violent conflict ended
up erupting and leaving the whole country in chaos. A sustainable solution would not just
be to stop violence. A sustainable option, no matter who wins that war, would be
addressing the root cause of the violence in the first place. If root causes can be solved,

the conflict is more likely not to repeat .

Peacebuilding is not only stopping violence but is a comprehensive strategy to
prevent future conflict. Peacebuilding should also not be mistaken for peacekeeping.
Peacekeeping is when a governmental body, organization, or United Nations attempts to
keep peace and prevent violence in de-escalating conflict. Peacekeepers can do multiple
actions in order to keep the peace. One of the most common forms of peacekeeping
operations is enforcing ceasefire lines!®. Peacekeepers usually no weapons but can carry
moderate weapons depending upon the context'®®. Rarely, they can sometimes use force
to keep the peace, but this is generally not a practice any organization likes to pursue'®’.
Peacekeeping often involves eliminating conflict, while peacebuilding is changing the

conditions that started the conflict. It can also be a type of mediation and coming to a

185 ( Caplan, Peacekeeping / Peace Enforcement 2023)
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settlement. . Both countries need to agree on peacekeepers to stop the violence, much like

peacebuilding, this involves participation from both parties in the conflict.

Peacebuilding typically happens a conflict has ended. Peacebuilding involves
several action items including reforms and can change policies in a post-conflict setting.
Peacebuilding usually involves international organizations that are big and small. It
includes reforms, strengthening human rights and governmental systems, conflict
resolution, and reconciliation?®, Peacebuilders can have multiple different roles. These
roles can come from international development organizations, community-based
organizations, United Nations agencies, and governmental organizations. It is a broad
term that could mean different things in different contexts due to the variety of different

situations that can occur.

“The Security Council recognizes that peace-building is aimed at preventing the outbreak, the
recurrence or continuation of armed conflict and therefore encompasses a wide range of political,
developmental, humanitarian and human rights programmes and mechanisms. This requires short and
long-term actions tailored to address the particular needs of societies sliding into conflict or emerging
from it. These actions should focus on fostering sustainable institutions and processes in areas such as
sustainable development, the eradication of poverty and inequalities, transparent and accountable
governance, the promotion of democracy, respect for human rights and the rule of law and the promotion

of a culture of peace and non-violence. (United Nations, 2001)”

188 Gabriela Monica Lucuta , Peacemaking, peacekeeping, peacebuilding and peace enforcement in the
21st Century Peace Insight (25AD), https://www.peaceinsight.org/en/articles/peacemaking-peacekeeping-
peacebuilding-peace-enforcement-21st-century/?location=&theme= Feb 3, 2014).
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The above quote from the United Nations sums up peacebuilding clearly and
understandably. Peacebuilding is much more than just the absence of armed conflict. For
peacebuilding to be successful, many different actors will need to be involved. In order
to have a full and sustainable peace, there will need to be many root issues addressed
that may have been part of the conflict, to begin with. One function of peacebuilding is
promoting systems that will work for the citizens of a given country. Systems that work
should include working social, legal, and economic bodies. A government will need to
be transparent and functional for all its citizens for there to be continued peace. This
includes aspects of economic development and inclusion that might have been left out
beforehand. Peacebuilding also needs to include a democratic system that respects all its

systems' human rights and promotes peace.

A peacebuilding attempt that does not address all or most of the categories listed
in the previous paragraph will be incomplete. There can be no proper amount of peace
if there is systematic violence and discrimination within a given country. Peace must be
inclusive of legal, social, and economic systems that promote inclusion and work for all
its citizens. A common theme of peacebuilding is building trust between groups of
people from different backgrounds or with the government8, When there are significant
forms of exclusion within the country, it cannot be considered to have a holistic peace.

This can be seen within several different countries around the globe.

An ideal form of peacebuilding is not only shown by a ceasefire of armed conflict,

but by the promotion of reforms, development, and peace. Peacebuilding should confront

189 Wendy Lambourne & Annie Herro, Peacebuilding theory and the United Nations Peacebuilding
Commission: Implications for non-UN interventions, 20 Global Change, Peace & Security 275-289
(2008).
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the very roots of a conflict to ensure it does not happen again. Sources of conflict vary
widely for each country. Each country and even parts of a country have drastic differences
in history, politics, collective memory, culture, resources, and backgrounds. For this

reason, peacebuilding can look very different in other countries.

In Guatemala’s context the concept of working to solve the structural issues that
created the war, were developed within the peace accords. The root cause of the war was
economic inequality. This was seen in the large difference of land-owning individuals,
lack of economic opportunities, development, and indigenous rights. For these reasons,
peace building in Guatemala would need to be able guarantee these concepts that were
built into the peace agreements into peace building. A further respect for human rights

and overall supervision to the peace process should also be considered as a best practice.

3.1  Peacebuilding in Guatemala

The peacebuilding process within Guatemala was a mix of governmental
agencies, NGOs/Civil society organizations, institutions, and populations affected. There
were multiple agencies whose intent was to build peace within the country. With multiple
stakeholders involved in the process, some of the most significant developments were the
Commission for Historical Clarification (CEH), work produced by other NGOs, and legal
changes to the constitution as well as to national law by decree were made. These changes

are overall significant for understanding peacebuilding in Guatemala.

There were primary outcomes that came out of the peacebuilding effort in
Guatemala. One of the most considerable outcomes of peacebuilding and reconciliation
was the CEH. This truth commission led to direct outcomes and recommendations that

would shape the future of Guatemala. Furthermore, in Guatemala, many organizations
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directly added to the peace-building effort. Overall, there were some vast lessons learned
within the country that can be used to learn the best lessons learned and practices when

doing peacebuilding and reconciliation.

3.1.1 Truth Commissions

One of the ways that a country's peace builds and reconciles is by creating a truth
commission. A truth commission usually a investigative non-judicial body made up group
of stakeholders, government officials, and NGOS meet after a conflict to investigate to
write a report that includes a facts, violations, and recommendations after a war'®. This
is usually done when there is a massive mistrust after a conflict. While numbers are
debated, there have been about 50 truth commissions after conflicts!®l. Truth
commissions began being implemented in the 1980s with the fall of many dictatorships
in Latin America and communism falling in Eastern Europe!®2. During a conflict, facts
can be hard to disseminate. Conflict can bring an influx of propaganda, lack of access to
accurate information, rumors, social media posts, high emotions, and the passing away of
many community members. Emotions can be running high, and it can be challenging to
differentiate the true from the false. A truth commission clears up many unknown facts

in a war to add to overall reconciliation through fact finding.

In jurisdictions where atrocities happen during conflict, a government may pick

to have a truth commission as a post war action, or to reconcile. This clarifies history and

190 |CTJ, Truth Seeking: Elements of Creating an Effective Truth Commission (2013).
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can help the peacebuilding and reconciliation process if a country follows the
recommendations outlined. A few of the countries that have chosen to use these truth
commissions include Guatemala, South Africa, Germany, Argentina, and Nigeria'®. A
truth commission also can lead to legal justice by holding perpetrators accountable. If war
crimes, genocide, or a series of wrongdoings take place, a truth commission can lead to
validation of facts and reconciliation by keeping responsible actors accountable. A truth
commission can also lead a country to make concessions, changes of laws, or

reconciliation efforts to make the wrongs of the war into right.

Truth commissions have usually a timeline lasting from six months to 2 years!®,
Truth commissions are revisions of the past and are not reports of events that are passing
in the present moment!®®. This is an important distinction because the commissions are
not auditors of the present. Truth commissions are also usually independent bodies
authorized by a country or its opposition. The commissions investigating patterns of
major human rights abuses that happened over a set period, and not about one singular
event®®. Truth commissions also typically end with a final report with recommendations
for the state and other institutions based on the information, systems, and historical

background that they reported on'®’.
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For various reasons, a country may choose a truth commission as a form of
reconciliation. One of the reasons that a country may pick to do this is to build back trust
and unify the country. After a war, a country may be more split and disconnected than
others. Also, it is worth noting that just because a country ends a war does not mean that
the structural causes of the conflict have been taken care of. A truth commission can go
back into history to tell a story of what caused the war. Having a detailed description of
the root causes of war and the violations will cause the ability to enhance the conditions
of citizens. This overall has a theory that will lead to more stability and trust between the

two groups.

A truth commission is also helpful for legal measures. In a context where
convictions are not guaranteed, a truth commission could at least create historic ground
and truth for a population. If a conviction is not possible, having a report of responsible
parties to human rights violations can lead to a sense of validation over facts. This truth
can be considered as a first step to reconciliation. Even with that being true, a report from
a truth commission may help directly with the prosecution of certain crimes against
humanity. A truth commission sets the historical stage of truth that can be used to achieve

justice for victims of crimes.

Furthermore, people from the majority ethnic group of a country might have never
heard the stories of the minority group. The two different groups might be geographically,
economically, or socially separated. This can lead to a lack of knowledge of events or
different realities in other parts of any country. Stereotypes and conflict can start when a
large portion does not understand or know the other portion of the country. A truth
commission usually takes testimony from people of different backgrounds within a

country. If anyone reads the report at the end, they will get to hear the stories of different
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people within the country. Being able to hear voices from separated groups can lead to

empathy and more understanding between two sets of groups.

A truth commission is occasionally a legal obligation that is included in
terms/conditions of a peace agreement. This is true in the Guatemalan context because
the truth commission was created from a direct agreement to keep the peace!®. This
commission was designed to spot human rights violations, add a collective memory, write
history, and reconcile victims by creating a list of recommendations at the end of the

report'®°.

Reports concluded from a truth and reconciliation commission can lead to
systematic and legal reforms. Reports from some commissions may be legally binding
depending on the granted powers of the commission. Reports that have recommendations
can include changes that are systematic, social, economic, constitutional, and legal. Many
reports have been included to make changes to the constitution, decrees, and development
laws that systematical confronts issues that a country faces, laws, institutions, land

ownership, and can lead to social justice.

3.1.2 Guatemala’s Truth Commissions

The Guatemalan war ended in 1996 with the final signatures of the peace agreements 2%,

At the war's end, the country completed a truth commission. This commission was named

1% Agreement on the establishment of the Commission to clarify past human rights violations and acts of
violence that have caused the Guatemalan population to suffer,GoG & URNG, 23 June 1994, United
States Institute of Peace
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the Historical Clarification Committee, or CEH for short?%, This commission was tasked
with the ability to seek the truth about what happened during the war, recording human
rights violations, and creating recommendations?®?. This was for reconciliation and
collecting a historical truth for the collective memory of all. The commission was
approved for six months but had an opportunity to be expanded for another six months?%,
The commission itself was made up of different representatives of the international
community and Guatemala. The committee commissioner was appointed by the UN
Secretary-General and had a staff that fluctuated from less than 100 staff members to over
1002%, The committee had a budget of 11 million dollars, visited over 2,000 committees,

and received 7,338 testimonies?®®.

Each truth commission is structured differently and has different rules and
regulations that the commission follows. While Guatemala will be the focus of this paper,
it is also important to note some of the differences with other truth commissions. The
layout of each commission severely affects the outcomes and format of each country’s
final report. The structure of a committee and the powers given to it will change the final

report because each committee has a given justification that is agreed upon ahead of time.
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This can be an agreement between parties to include how to investigate, what to

investigate, over which years, and if the committee has powers beyond investigation.

While the CEH had different employees and consultants, it had three main
commissioners. The first commissioner was a law professor from Germany Christian
Tomuschat, followed by two Guatemalans Dr. Otilia Lux de Coti who was a Mayan
human rights activist/educator and Professor Alferdo Balsells Tojo who was a
Guatemalan jurist?®. While this team was majority led by Guatemalan nationals, it is
worth nothing that the leader was a UN appointed foreign national. This commission was
fully independent and was not administrated by the United Nations or any other entity,

but it was created by the United Nations as a result of the peace agreements.

To put the CEH in context, it will be helpful to compare the CEH to another peace
commission. The committee based in South Africa after apartheid (The TRC) had
significantly more powers than the committee within Guatemala. Due to the differences,
the structure of the South African committee was quite different. The South African truth
commission committee had three parts: the human rights violations committee, the
amnesty committee, and the reparations & rehabilitation committee?®’. The TRC could
grant amnesties, had search and seizure powers, and a witness protection program?%, The

South African commission had a significant budget of 18 million US dollars each year to

206 Tryth commission: Guatemala, UNITED STATES INSTITUTE OF PEACE (2021),
https://www.usip.org/publications/1997/02/truth-commission-guatemala (last visited Aug 12,
2023).
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use as funding®®. Some of these funds were used to provide urgent relief and grants to
survivors of the violence. Another difference was that the TRC also held public hearings

during their investigation process, while the CEH did not?°,

The CEH is different from the TRC in quite a few ways. The CEH did not have
any seizure abilities or abilities to grant amnesty, nor did it give out grants?*!. The CEH
also had a shorter time to investigate. The war in Guatemala was 30 years long, and having
30 years' worth of facts, events, and items to disseminate within one year is difficult at
best. Furthermore, with the time limit, access to victims was limited?'?. This was due to
a variety of different reasons. Many of the victims within the country were in
geographically isolated regions and did not often feel open to sharing traumatic
experiences with outsiders?*®, Some victims did not trust the truth seekers and imagined

that opening to these outsiders would cause retaliation of some sort.

There were also other significant differences between the two committees. As
stated earlier, the TRC held public hearings. The CEH was held as private meetings until
the final report's release?'4. For this reason, there was much more attention from national

and international media within the South African commission. The TRC could list

209 South African Truth Commission, LEGAL INFORMATION INSTITUTE,
https://www.law.cornell.edu/wex/south_african_truth_commission#:~:text=Nelson%20appointed
%20Archbishop%20Desmond%20Tutu%2C%20a%20Nobel%20Peace,by%20South%20African
%20taxpayers%20and%20international%20donors.%20 (last visited Apr 26, 2023).

210 30anna R Quinn & Mark Freeman, Lessons learned: Practical lessons gleaned from inside the truth
commissions of Guatemala and South Africa, 25 Human Rights Quarterly 1117-1149 (2003).
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people’s first and last names within the report. The CEH was not allowed to name
anyone's names within report?!>. The TRC had a total operating period of seven years?!,
while the CEH only operated for 1.5 years. While the CEH took thousands of testimonies,
it only investigated 100 cases while TRC investigated thousands of cases?!’. This can be
pointed to the fact that the CEH only had a limited time to cover so many years of war.
Another major difference is that the TRC worked with the justice system of South Africa

while the CEH was completely independent?*8,

In terms of reference of the TRC, reconciliation was a specific goal of the
commission, while the CEH did not have this included within its TOR. This is important
because it also explains some of the powers the TRC had that the CEH did not have. The

purpose of the CEH was to clarify the history of the country to move forward;

The Commission for Historical Clarification (CEH) was established through the Accord
of Oslo on 23 June 1994 in order to clarify with objectivity, equity, and impartiality, the
human rights violations and acts of violence connected with the armed confrontation that
caused suffering among the Guatemalan people. The Commission was not established to
judge - that is the function of the courts of law - but rather to clarify the history of the

events of more than three decades of fratricidal war (CEH, 1999).

215 Truth commission: Guatemala, United States Institute of Peace (1999),
https://www.usip.org/publications/1997/02/truth-commission-guatemala (last visited Feb 7, 2023).

216 How did the truth and reconciliation commission start?, Caniry (2022), https://www.caniry.com/how-
did-the-truth-and-reconciliation-commission-
start/#:~:text=How%201long%20did%20the%20TRC%?20last%3F%20Dates%200f,1998%20but%20was
%20extended.%29%20Why%20was%20TRC%?20criticized%3F (last visited Feb 7, 2023).
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This commission caused a form of reconciliation by providing tremendous truths for the
country; however, that was a secondary result of the commission and not the actual goal.
As noted earlier, the TRC could grant amnesties for reasons of truth. People who came
forward with the truth could get an amnesty if they could connect their crimes to political
motivation. Some could argue that this did not cause reconciliation because it let many
war criminals walk free without consequences; however, it created a much more accurate
final report. People did feel more at ease coming forward with the truth if there was an

amnesty attached to it.

However, Guatemala attempted to have the same effect by not naming names
within its report. The final report was not allowed to name anyone’s personal name?®°,
This has its pros and cons. While not being able to name anyone's names might make
people feel more open to telling stories, it does not guarantee any protection. More
importantly, not allowing anyone's names does not allow for accountability. The positive
outcome about not focusing on names with a final report, is that it focuses much more on
institutions. Institution accountability is crucial in a final report to create systematic
changes and structures that will work for the people. The CEH also focuses on the types
of crimes committed by which institutions instead of focusing to one person. This also
puts a higher emphasis on general patterns of abuse that happened instead of individual

crimes.

One of the recommendations of the CEH was to create a comprehensive education

revolving around its past. It was not only part of the CEH recommendation but also

219 Agreement on the establishment of the Commission to clarify past human rights violations and acts of
violence that have caused the Guatemalan population to suffer,GoG & URNG, 23 June 1994, United
States Institute of Peace
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included in the peace accords. It seems that Guatemala had difficulties implementing this
for a variety of reasons. Education and changing educational books have not been a post-
war priority for Guatemala. This can be seen by in Guatemala’s the lowest spending on
education than any other Central American country®°. A large part of the population
remains without the ability to read, and the country has a high dropout rate from

educational institutions?2Z,

In 2002, the country hired consultants to work on a history of Guatemala textbook
that worked on including issues mentioned in the CEH??2, The book mentioned root
causes of the newly ended conflict. One of the root causes it listed was social inclusion;
the following chapter discussed racism against the Mayan population. Many congress
members were unhappy about the book's contents due to its mention and use of CEH

principles and ultimately prohibited the use of these books within schools??,

The CEH was the biggest, but not the only group committed to releasing
information to the public. There was an effort from the Catholic Church of Guatemala
meant to expose the human rights violations of the war. The church called this effort
“Recuperacion de la Memoria Historica” or REMHI, while their final report was called
“Nunca Mas.” Since it was not a faction of the government nor created out of the result
of peace accords, it had its own rules and abilities that the CEH could not have. Due to

the independence from governmental employees, people less likely to trust the

220 Elizabeth Oglesby, Teaching the violent past: History education and reconciliation (2007).
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government could be more open to communicating with the church about some of the

violations that might have happened.

The REMHI differed from the CEH in quite a few ways. For starters, since they
were not working nor funded by any form of government, they could do things the CEH
was not allowed to do. One of these actions was to name the names of people that
committed human rights violations??*. Furthermore, “Nunca Mas” had a higher rate of
guerrilla violations. “Nunca Mas” lists the amount of human rights violations that the
army committed as 85% while the guerrillas committed 9% of the violations??. This has
the opposing group listed as committing almost 10% of the violations, which is a large

difference from the governmental estimation of 3%.

The biggest difference between the REMHI and the CEH is the use of the word
genocide. The REMHI does not call the atrocity a genocide (REMHI). The report ended
up saying that it had parts of genocide, but the topic would need to be looked into more.
The CEH, a direct report for the government, labeled the acts genocide. This is important
for a variety of reasons. The community needs to be able to agree on what happened.
Saying that an event could be a genocide but would need to be looked at more is a
disappointing conclusion to a 4-volume report. As the one of the only official searches
for clarification of violations, a more decisive over the call of genocide might have been
more helpful. To give the report credit, it goes to great lengths to show that the army

wanted to destroy the local populations within the area. The report includes many

224 Ambrose Mong, nunca mas, 110 INTERNATIONAL REVIEW OF MIsSION 100-114 (2011).
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interviews with locals as well as recordings of some of the most intense war crimes that

did happen.

The REMHI was able to be a good complimentary work to the CEH. The fact that
there was a secondary truth commission that was not state sponsored, could show that
there was a lack of trust on the clarity and details that were to be included in the UN and
state sponsored CEH. While the findings were equally rejected by the government as the
CEH was, it was able to provide an insight and grassroots study into violations with
different survivors of violence than the CEH. Due to the grassroots nature of the report,
the report added to a validation of the facts and findings of the CEH and survivors of the
war. The report could be seen as a threat to the Guatemalan state, which is the most likely

reason on why the bishop was killed shortly after publishing the report.

3.1.3 Dissemination of the CEH

As the most influential document of the post-war reconstruction and reconciliation
of Guatemala, dissemination and interpretation of this document will need to be made.
As stated earlier, this commission could not list people’s names or have special powers.
The committee only had six months, with a possibility of 1 extension, to investigate the

war and the violations of human rights that it caused:

The Commission for Historical Clarification (CEH) was established through the Accord
of Oslo on 23 June 1994 in order to clarify with objectivity, equity and impartiality, the
human rights violations and acts of violence connected with the armed confrontation that
caused suffering among the Guatemalan people. The Commission was not established to
judge - that is the function of the courts of law - but rather to clarify the history of the

events of more than three decades of fratricidal war (CEH,1999).
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As discussed earlier, there are many reasons that a country might choose to have a truth
commission rather than trials or ignore the conflict. A war that lasted thirty years and had
massive casualties and conflicting information, caused many people interested in a
commission of truth. The indigenous population said that many crimes against humanity
occurred and had many people missing. The CEH was created to clear up different events
connected to the armed conflict that the Guatemalan people suffered. This commission,
under no basis, was created as a legal document meant to be used to prosecute, this

document was to clarify history and events?%,

The CEH was broken into three parts, the introduction, 152 conclusions, 84
recommendations, a small request to United Nations, and annexes. These all make a
document less than 100 pages for over 30 years of war. This report makes some of the
most comprehensive statements based on the committee's investigations. The most
significant conclusion that this commission came to was even heavier than the world’s
worst crimes against humanity: Genocide. The CEH concludes that the army and the
Guatemalan government willingly committed Genocide against the Mayan Quiche

population between 1981-1983 under president General Rios Montt.

Conclusions of the CEH

Even though the report does state that genocide did occur, the report starts by

laying down simple facts. The report states that they registered 42,275 victims . 83% were

226 Agreement on the establishment of the Commission to clarify past human rights violations and acts of
violence that have caused the Guatemalan population to suffer,GoG & URNG, 23 June 1994, United
States Institute of Peace
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identified as indigenous Guatemalans, while the Ladino population comprised 17%. The
Ladino (or Mestizo) is an ethnic group that mixes European roots with indigenous roots.
It is the dominant ethnic group within Latin America, minus Guatemala and Bolivia??’.
The Ladino minority population still ruled Guatemala's majority indigenous population.
The CEH also estimates that at least 200,000 people were murdered or disappeared due

to internal conflict.

The report states that the roots of this conflict are rooted in the history of
colonialism and inequality. The state had what the report calls a “profound exclusion”
and continues to state that the government became a tool to protect the elite minority that
rules over the country. The government protected the wealth and status of this minority,
leading the excursion of the vast indigenous majority. The report calls the entire system
a systematically racist and dehumanizing social system. According to the CEH, the state
would also frequently use tactics of injustice to maintain control and power over its

population.

The report further goes into the government's use of the legal system. The report
states that the system that was supposedly meant to protect the people was used as a means
and an end to take away the rights of its citizens and take down political opponents. This
as a practice would need to be addressed in ensuring the safety of Guatemalans in the
future. Legal changes as a crucial part of the peace building process are to ensure that

impunity, corruption, and other legal challenges would be addressed.

227 Frontline/world . Bolivia - leasing the rain . facts and stats about Bolivia, PBS,
https://www.pbs.org/frontlineworld/stories/bolivia/didyouknow.html (last visited Apr 26, 2023).
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The report discusses the history of the conflict, which is also discussed in depth
within this thesis. Some highlights of this history are the cold war and the effects of the
fight against communism, foreign influence, coups that happened, the civil war, the
genocide, and what followed. The CEH states that the government constantly searched
for an “internal enemy” and used excessive force within the civil war. The story of the
internal enemy and the fight against communism was used to justify the horrendous
genocide of the Mayan population. Furthermore, the constant talk of the “internal enemy”
can be shown by the abnormally high death of the civilian population of Guatemala. The
government also has intel on the number of organizational threats and army weapons. The
government knew that the indigenous population made no real threat to the government

or the country's stability.

That part of the CEH is vital because it shows that the government knew that many
villages posed no immediate threat. Many of the government's actions were either fear-
driven that they would be a threat or meant to discourage an entire population using
collective punishment with a scorched earth policy. Not knowing that a population is an
immediate threat and still using force on non-combatants is a clear violation of human
rights law. This is important because it intends to harm a group of civilian non-combatants

for other uses.

The report states that the primary victims were Mayans and puts emphasis on the
suffering of women and children. Children were often killed by being beaten against the
wall or being thrown into pits alive with amputated limbs, with their parents having the
same fate shortly after. Women were often subject to sexual crimes, murder, rape, and the
destruction of their family units. Targeted and non-targeted executions would happen in

front of the victim's family, friends, or neighbors many times. The army made no
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distinction between combatants and non-combatants with its scorched earth policy. This
policy led to the pure destruction of many villages and communities within the Mayan
countryside. The army kept secret detention centers where prisoners would be forced to
work, tortured, and executed. Many of the victims that were executed are missing, with

no record of their bodies.

The Army also created another faction called the Civil Patrols (PAC). There were
paramilitary groups that would cause terror within the communities and other
populations. They would force rape and violate women at gunpoint, torture other people,
and mutilate alive and already dead bodies. This was intended to create a culture of fear
and a community of fear over the army to create a group of obedient and non-threatening
enemies of the state. This is a form of collective punishment and often affects the most
vulnerable. The army would force children and members of the indigenous community to

join this group of patrol to inflict genocide within their community.

The report states that the state also did multiple things to weaken all other systems
to support the ongoing process. The courts and judicial system were essentially used as
tools by the state and had no independence to function on their own. The courts were used
as oppressive systems to continue the state's terror. The state also eliminated, disappeared,
or forced into exile many members of civil society. The report stated that this forced many
NGOs and academics to be killed, work clandestine, or be banished from the country.
Most news agencies also needed to censor their news. Journalists that reported the war

accurately were often killed, tortured, intimidated, or censored.

Since the justice system was used as a tool for the state and not for the people,
there were many people wrongfully imprisoned. The running list of the types of people

that were punished most were journalists, students, and members of not-for-profit
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organizations. This started to make for a crumble and breakdown of society. No truth
about what was happening was coming out, and people were being wrongfully convicted

for voicing their opinion.

The report states that between 1981-1983 between 500,000 to 1,000,000 people
were displaced due to the intensification of violence. One-third of the displaced people
stayed in or depended on the refugee camps that the United Nations set up, 150,000 people
sought refuge in Mexico, and others fled to Belize, Honduras, and the United States. This
was because and/or led to the destruction of property and livelihoods and the end of many

people's natural lives that they worked for and were living.

The last and most important conclusion was the claim of genocide. The CEH uses
the UN definition of genocide that is found in the Convention on the Prevention and

Punishment of the Crime of Genocide;

" ... genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;

c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction
in whole or in part;

d) Imposing measures intended to prevent births within the group;

e) Forcibly transferring children of the group to another group."

This definition is dissected in detail on why the CEH defined this as genocide and why it
is essential in the section that analyzes the legal side of the war in Guatemala.
Nevertheless, the CEH uses this legal definition to stick the term “genocide” against the

Mayan Quiche community during the years of the war.

Recommendations of the CEH
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The CEH does a great job of giving a general overview of many of the crimes that
happened during the war. The report further goes into recommendations on how to move
forward. The report thoroughly reviews some causes of the war and events, but it also
gives detailed recommendations on building peace and reconciling the state's

wrongdoings.

The recommendations are in six parts;

Measures for the preservation of the memory of the victims;

Measures for the compensation of the victims;

Measures to foster a culture of mutual respect and observance of human rights;
Measures for strengthening the democratic process;

Other recommendations to favour peace and national harmony; and,

© o ~ w N oE

Body responsible for promoting and monitoring the fulfilment of the recommendations.

The first recommendations all have to do with the dignity of the victims of the war. The
CEH recommends that the ex-command of the Guatemalan army apologize for the acts
against the Guatemalan population. The CEH strongly recommends that the state do
multiple ways to remember the victims of the war. This includes using public holidays
and parks and renaming specific federal properties to remember the victims.

The following recommendations are about reparations as a form of reconciliation.
The government of Guatemala is recommended to make a program for the victims and
survivors of the war. The government should create a bill that would list the beneficiaries
included with financial compensation for human rights violations and violations of
humanitarian law, restoration of property with an emphasis on land ownership, and
rehabilitation that includes medical, mental, social, and legal services. The reparations

also include measures that give dignity to each individual and have symbolic value.
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Work needs to be done to reconcile in a way that promotes peace. This
reconciliation effort should be made in the name of doing a wrong into a right. The goods
and deeds should be offered to the community as a collective, not as individuals. This is
to promote a collective amount of reconciliation. This point really does show emphasis
on the country. Doing actions and legal changes are great, but also promoting change as

a community helps promote a culture of peace.

In order to finance the reconciliation programs, some shifting of finances can be
done. First and foremost, the CEH states that progressive new tax reform is needed to
fund these programs and enhance reconciliation. The programs can also be funded by
defunding the military and using some of those freed-up funds to pay for reparations and
reconciliation to the beneficiary victims of the war. The time of these programs is listed
as should be at least ten years. Tax reforms, in theory, should be made to fund the

survivors and victims of the war and not fund the military that caused the genocide.

The report states the need for a culture of mutual respect. This is part of a best
reconciliation practice that was discussed earlier in this thesis. After a civil war, two or
multiple groups need to learn how to live with each other once again. The CEH states that
the state needs to make a bigger effort to reverse the historical racism and exclusion that
has come with dealing with its Mayan population. Part of doing this is working with civil
society organizations to teach the findings of this report. The entire report should be fully
translated into k'iche, kagchikel, mam, g'eqchi’, and ixil, while the recommendations and

conclusions should be translated into 21 different indigenous languages.

The report also has many different legal reform suggestions. The report lists
different international conventions that should be ratified to include the state in more

international law-based conventions. The report also recommends passing different
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national legal reforms that would be meant to assist Guatemala's justice system rights
system and make the country more equal to all Citizens. These laws and conventions are

analyzed in detail in the chapter on the legal analysis of Guatemala and peacebuilding.

The final recommendations of the CEH have multiple different significant
meanings. The report suggests multiple reforms to the military, including a completely
new doctrine of the army. The army should have respect and dignity in accordance with
human rights and the Guatemalan people. One of the recommendations is that the army
be subordinate to political power. This means that the control of the army will change
each time an election happens. The reforms state that the army is to be used in an apolitical
way. The army should not be used in order to make political gains. The report also

recommends that the CEHs content should be taught to all active military members.

The report's final recommendations include some suggestions written in less
detail. Some of these items include the elimination of racism, investigations of the past,
and further indigenous participation within all systems of the government and society.
Overall, the report wants to see the inclusion of its indigenous people rather than
exclusion. This is overall crucial to peacebuilding within Guatemala. As a post-colonial
country that has had a history of inequality and exclusion, inclusion would ensure that the

majority of its population is able to thrive within its socio-economic system.

Other recommendations are directly connected to the kind of violations that
occurred. In order to reconcile, the government must search for the disappeared. Not only
should all available resources and legal ways be used to search for the bodies of the
disappeared, but the government should also be responsible for identifying the bodies and
returning them back to their families. The report recommends using the International Red

Cross for technical guidance in completing this task. This includes a wide and far-
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reaching effort of exhumation. This exhumation is listed to be of supreme importance to

the idea of collective reconciliation.

The report also goes into another special section on searching for disappeared
children. Children were illegally sold, adopted, kidnapped, and disappeared during the
war. A special committee should be made specifically to look for these kids. Unlike the
previous recommendation on disappeared adults, this recommendation is stated to be
needed to be done across the entire state in multiple languages and refugee sites in other

countries.

3.2  USAID, and Peacebuilding in Guatemala

USAID is the United States international developmental organization. It is part of
the US government and describes itself as a promotor of peace, democracy, and trade and
seeks to establish self-sufficiency??®, USAID has missions and projects all over the world
that are intended to help countries develop and prosper, and it could be argued has been
used as a form of soft power to implement US interests abroad. In terms of this essay, |
will define soft power as the services and investments that a country makes in a foreign

country to maintain power and influence without the use of force.

The idea of international development in the United States started in 1949 with
the Marshall Plan??. This international development was meant to protect US interests

during that time. The plan was to develop new markets for the United States by creating

228 \What we do, U.S. Agency for International Development (2022), https://www.usaid.gov/what-we-do
(last visited Jan 26, 2023).
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more production in these countries and to stop the threat of communism. The
organizations created from this plan eventually formed what is now called USAID by
John F Kennedy. USAID, from then out, was implementing and funding projects across
the globe in the name of development?®. This increased the US amount of foreign aid

and assistance.

By the time the war ended in Guatemala, USAID had created a plan to assist in
peace and reconciliation in Guatemala. Ironically, the US government was also
responsible for fueling the flames of the Guatemalan civil war. One notes that the USAID
logo strikes in the memory of many Guatemalans whose US food bags went to help feed
the counterinsurgents. Furthermore, USAID was also taking part in the racism and

dehumanization of the indigenous population;

Diplomats constantly spoke of Guatemala as a ‘backward’ country that needed to
be uplifted into the modern age. The US Agency for International Development
(USAID) designed its development assistance programmes to capture the ‘hearts
and minds’ of Guatemalan workers and peasants in order to steer them away from
the guerrillas. According to USAID officials, primitive’ Mayan Indians, who
comprised half the population, needed to be ‘integrated’ into the national fabric
lest they fall prey to communism. The ironic truth is that the US government
intended to create conflict was next delivering programs for peace and
development.(Streeter, 2006%3%)

While this quote demonstrates the context of USAID during the war, it raises
quotes on how an instigator of the conflict could then turn around and

promote peace. | think that it is an important question for reconciliation and
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peacebuilding to put an emphasis on perceptions. Nevertheless, it also can be
noted that USAID did make a partial genuine effort to promote peace in the

region after the war.

USAID started its work in Guatemala after the war by creating radio stations
within target areas in Guatemala. The purpose of these stations was to tell stories of the
war and encourage people to read the CEH?%. During these broadcasts, different items
were discussed to help promote peace. USAID also created a textbook that reviewed the
war's history and root causes?3. The was over 100 pages and included documentation
about land ownership, authoritarian governments, racism, and history. The textbook even
goes over the revolution but leaves out any mention of the US-backed revolution that
caused the civil war in the first place?*. Overall, this was a questionable decision for the

US government if it truly wanted to promote historical clarification.

The U.S. government should not have been an instigator of war and the voice of
peace. Furthermore, an outside power causing an internal conflict should not be able to
be in the same country to suggest structural changes. As a power that has already lost
credibility with half the population, it is interesting to question why USAID was a vital
priority to peacebuilding. Much of the topics that peacebuilding needed to do to achieve
its goals were directly against US foreign policy. While US policy has changed

throughout the years, it is essential to recognize its powerful impact on present-day

232 Elizabeth Oglesby, Educating citizens in postwar Guatemala: Historical memory, genocide, and the
culture of peace, 2007 RADICAL HISTORY ReEVIEW 77-98 (2007).
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Guatemala. While promoting clear and working systems, the US government should have

been honest.

It is important to note that USAID is still functioning within Guatemala. While
many of the projects are not related to peacebuilding, they are still to implement US
policy. A quick search of USAID projects within Guatemala, shows that the majority of
the development projects within Guatemala are directly related to the prevention of
migration to the United States. Since years have past since the war, the US government
has implemented development aid related to its desires to limit migration and asylum

seekers from entering US territory.

3.3 Peacebuilding in Guatemala Continued

One thing to note is the level of actual organizations that came together after the
war to create peace. By 2003 about 344 self-help organizations were formed?®. This is a
tremendous number of organizations for a country the size of Guatemala. With the
number of community members helping other community members, genuine
peacebuilding is possible. Another aspect of peacebuilding was that 12 organizations
were created to help look for mass graves?®. Seeking the missing is very important when
it comes to post-war actions. In Guatemala, when the genocide occurred, people needed
to find their relatives to move on to the peacebuilding and reconciliation process.

A big success was the CEH and REMHI, which added to a sense of peacebuilding

and reconciliation. After so much searching and fact-finding with limited time and power,

235 Ambrose Mong, Nunca Mas: From oppression to peace and reconciliation in Guatemala, 110
International Review of Mission 100-114 (2021).
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the CEH did an excellent job. The CEH was able to find and come to an extraordinary
number of facts and conclusions with its limited powers. The CEH dissected international
law accurately, suggest different international conventions to be part of, and list crimes
within Guatemalan law. This overall approach was coupled with lists of recommendations
of different approaches to reform.

While many different politicians are currently denying claims of genocide and
land distribution requests, the facts are out there. Many different survivors of these crimes
against humanity and genocide were able to get their feelings validated from this
document. The CEH was able to have a document of crimes, agencies, dates, and
locations where events happened. This is important to be able to give and uplift victims'
voices to be able to create a document like this. Immediately after a climate where human
rights defenders, organizations, or people seeking justice were killed - creating a

document like the CEH is impressive.

Multiple documents also enhance the CEH for a good reason. Due to many of the
CEH’s findings, many people and organizations could look for missing bodies.
Academics have used the CEH as a great example of one of the biggest truth commissions
that have yet to be done. It could be argued that even the prosecution of Rios General
Montt was because of the findings of the CEH. This document will be used for decades
to come as a prime example of what a truth commission can accomplish with a limited

amount of time.

3.4 Peacebuilding difficulties in Guatemala

While there were some great successes within peacebuilding, some things could

have been done better. Peacebuilding and reconciliation after war time comes with a
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commitment to human rights and reforms. The CEH, while being a great start, had no full
follow through. Due to a lack of political interest and overall system of resistance,
peacebuilding was not full and holistic. There were many difficulties within

implementation, political support, and follow through.

One topic that is not touched upon often, which is fear. After a conflict where an
atrocity occurs, the population will need to learn to trust the other or group. This does not
always come with success. For example, the Catholic church report on Genocide
happening in Guatemala helped the truth be heard that otherwise might not have been
listened to. This report can be seen as a huge success; however, one of the authors that
released this report, “Bishop Gerardi,” was beaten to death two days after publishing the
report?®’. With news like this coming out to the world, there must have been many

different human rights workers afraid to work for the common good of Guatemalans.

The death of this Bishop shows how quickly someone can act as an act of
vengeance for releasing the truth. This death will not add to any feelings of justice for the
victims of the war. Furthermore, this death probably gives victims extreme reluctance to
speak out against the injustices that happened to them. It was not until 2001 that three

killed the bishop were convicted. The murderers were three of the Guatemalan army?38,

One of the most important topics of Guatemala's reconciliation and peacebuilding
has to do with the land. One of the original topics that started the civil war was the need

for land reform and historical ties/connections to the land. Many groups, UN officials,

237 GUATEMALA HUMAN RIGHTS ComMISSION/ USA, https://www.ghrc-usa.org/our-work/2014-annual-
report/assassination-of-bishop-gerardi/ (last visited Apr 26, 2023).
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and even the CEH stated the need for land reform and respect for the indigenous roots of
the land. Land conflicts and arguments about who owns which land go back hundreds of
years in Guatemala. Claims to land can go as far back as historical land that was taken

before Spanish colonization, to land that was seized during the war.

Land conflicts are not only about who owns which land but on how the land is
used. Many wealthy landowners have used the lower economic Guatemalans in many
exploitative labor situations for many years within Guatemala. This problem was one of
the root causes of the civil war that was also a problem within peacebuilding. How the
government decided to reform the land has always been contested by Guatemala's elites
and governmental officials. The 1996 agreements for peace included many different
aspects to have more equal land distributions; however, many of these policies were never

implemented in the end or were not ever enforced.

Many aspects were not implemented or respected after the war in terms of land.
Only 4.5% of Guatemala’s land was redistributed between 1997 and 2005. Furthermore,
only 20% of people who applied for credit were granted the ability to have one. In other
words, 80% of people who wanted credit to start their farm or business were denied?*°.
As a large group of people does not have generational wealth in Guatemala, they could

not grow economically. 70% of farm workers were not paid minimum wage after the war

239 Third World Quarterly, Vol. 28, No. 8, Market-Led Agrarian Reform: Trajectories and Contestations
(2007), pp. 1519-1536 (18 pages)
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either?®, This continues the perpetual problems and inequalities that started the war in

the first place.

There have been other difficulties as well regarding development. Major elements
of peace agreements have not been implemented. Many people have cities lacked the
political will to implement peace policies, and the international community has had a
difficult time enforcing the agreements that they signed. Furthermore, some organizations
had difficulty going from pointing out the problems to structural change. When
organizations were invited to governmental tables, sometimes they had little to say. This
could be seen by many times where NGOs had difficulties working with governments
beyond denouncing certain items. NGOs, in turn, became more focused on donor funding

than working with the government to achieve lasting reconciliation and peacebuilding.

The most severe fundamental difficulty to peacebuilding in Guatemala is that
there were no follow-up tasks nor the ability to enforce recommendations. After other
Genocides that occurred within the world, there have been tribunals where prosecution
happens with all the perpetrators. This never happened in Guatemala’s case. While there
were a few landmark court cases, the only responsibility that the government had to do

was to review the CEH and make general reparations?*.,

240 Net Oxygen Sarl (http://netoxygen.ch), THE SITUATION OF FARM WORKERS IN GUATEMALA THE
SITUATION OF FARM WORKERS IN GUATEMALA |, https://www.cetim.ch/the-situation-of-farm-
workers-in-guatemala/ (last visited Apr 26, 2023).
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3.5 Post-war Guatemala

Guatemala has gone through a process that includes different organizations
working together for reconciliation, so an inspection of what post-war Guatemala has
been like is essential. This is because many of the results that happened from the truth
commissions, changes in law, agreements of the peace accords, and NGOs coming
together should lead to a country's success. This is the idea of international development
and peacebuilding. In Guatemala’s case, this is not so true. The government has had a

tough time bringing the country to stability, equality, and, finally, equity.

Between 2014-2017 alone, there were 23 forced disappearance filings, consisting
of 91 people?*2. This was one of the most significant problems that happened during the
war. Forced disappearance is very serious as it does not allow any type of justice to be
served. Furthermore, it does not allow family members to know about their whereabouts.
Furthermore, it seems that the justice system within the new post-war Guatemala has been
unable to deal with its impunity. Between the same allotted amount of time, there were
244 cases filed in the prosecution unit against human rights; however, only 24 charges
were filed?*3. Of that small number of charges filed, there were only four convictions#.
While these numbers are not connected to the indigenous community of Guatemala, the

system of the court should be reliable for the people of Guatemala.

While the topic of impunity is discussed in the chapter about legal topics, it is

important to note that people do not have a system where victims get the attention and

242 Human Rights Protections In Guatemala , 1 Advocacy for Human Rights in the Americas (2019).
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justice that they deserve. In fact, it is important to note that there were “0” convictions of
human rights violations in 2014, 2015, and 2016 in Guatemala. It was only in 2017 that
there were four convictions?*. This is also important to note because if a population
cannot have faith in their own legal system, they will probably be less likely to seek out

legal protection in the first place.

So, what does impunity have to do with reconciliation? During the Guatemala
war, the legal system oftentimes worked against its own population. The CEH found that
the legal system would even be used as a tool against the enemies of the state?*®. While
the legal system might not be used against its enemies like it was previously, it leads to
almost no legal protections if a violation occurs. Reconciliation cannot be made if it is

still little to no trust between the average Guatemalan citizen and the government.

Furthermore, there seems to be little protection for people who belong to a trade
union. This may seem like it should not be connected to the Guatemalan genocide and
post-war construction at first, but it is deeply connected. The Guatemalan civil war started
as an anti-communist war. The government was seeking an internal enemy to rid
communism from the country. The average Guatemalan had very little labor and land
rights before and during the war. While monopolies and large US-based organizations
controlled much of the land and paid little, workers that protested for their rights

disappeared and were stated as combatants of the state?*’. A trade union is meant to

245 |bid
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protect workers and be able to use leverage to advance more workers' rights. It is often

argued that this is anti-capitalist and has been called socialist many times in history.

Between 2014-2017 there was a total of 3,361 cases filed?*®. Of the number of
cases filed, there was only one conviction. This shows a massive discrepancy between
labor law and protections against workers. This continued amount of discrimination
against non-land-owning non-business workers within Guatemala goes directly against
many of the reasons that the war was fought in the first place. Guatemala has a very low
conviction rate for different forms of crimes. This is discussed in detail within the section

on legal analysis.

Guatemalan society still remains fairly unequal. Guatemala is the richest but most
unequal country in Central America. 0.001% have more capital than the rest of the
countries' wealth combined?*°. This can be shown by the fact that 260 Guatemalans own
$30 billion USD. This is the same amount as 56% of the annual economy?*. To this day,
between 75-79% of Mayan families live in poverty, and roughly 40% of Guatemala does

not have food security??.

There are also other ways to divide up the economy that shows that present-day
Guatemala is still going through the same problems that caused the war. You can divide

the numbers that 6% of the population of Guatemala controls 80% of its wealth;

248 Human rights protections in Guatemala - wola, WOLA (2019), https://www.wola.org/wp-
content/uploads/2020/08/Derechos-Humanos-GT-ENG-4.9.pdf (last visited Apr 27, 2023).

249 Barry Bogin, Fear, violence, inequality, and stunting in Guatemala, American Journal of Human
Biology (2021).
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furthermore, after the war, many industries did everything they could to stop any
distribution of resources?2. This shows that the Spanish-speaking wealthy elite still feels

threatened by the indigenous majority.

Inequality does not only stop at financial status. In 2006, it was shown that 77%
of Ladino women could read, while only 39% of Mayan women could read®3. In
Guatemala, children have a high dropout rate from school, especially in rural indigenous
areas. By the age of 17, only 26.7% of rural girls are in school compared to the also low
(but noticeably higher) 57.1% of urban girls are in school®®*. While analyzing the exact
reasons for high school dropout rates is outside of the scope of this thesis, it is worth

mentioning because it shows unequal access to education.

To go beyond economics and education, there is still high violence and instability

connected to women, children, and indigenous residents of Guatemala:

“In the first 4 months of 2021, at least 160 women were murdered in Guatemala, more
than one per day, and the government received more than 20,000 complaints of violence
against women and girls. Only 12% of such complaints are investigated and 99% of
murders are unpunished...Low income people, even those in poverty are kidnapped for
personal retribution or, more often, for intimidation. The poor may be exploitded for their
land or because they might testify against the wealthy or military. Low-income kidnap
victims are often tortured and murdered. Maya families are regular targets of kidnapping
and murder... (Bogin, 2021)”

Furthermore, it is very interesting to note who is responsible for such a

large amount of violence and instability within the country. Trained ex-military

252 Roddy Brett, In the aftermath of genocide: Guatemala’s failed reconciliation, 10 PEACEBUILDING
382402 (2022).
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members are commonly found in large criminal groups that participate in drug
trafficking, kidnapping, and shootings and maintain using their old power status
for corruption?®, This brings a more substantial question of how to reconcile post-

war Guatemala and integrate people into society.

In today’s Guatemala, the issues are still connected to post-war
reconstruction. There is a high outward migration from Guatemala, violence,
income inequality, corruption, and a legal system that does not benefit victims.
While the government is not actively seeking out indigenous people, there is a

level of fundamental structural violence that is happening within Guatemala.

There are many definitions of structural violence, but it is clear that many
forms of structural violence are happening within Guatemala. Dr. Johan Galtung
defines structural violence as “a form of violence where social structures or
institutions harm people by preventing them from meeting their basic needs. This
is achieved with institutional elitism, ethnocentrism, classism, racism, sexism,
adultism, nationalism...?%®”, This definition can describe what is happening
within Guatemala. Structural violence can sometimes feel like it is not happening.
Many times, victims or minority groups are blamed for the types of poverty or

problems that they are facing.

2% Guatemala organized crime news, INSIGHT CRIME (2023), https://insightcrime.org/guatemala-
organized-crime-news/ (last visited Apr 26, 2023).
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The army itself has not taught any of the historical background documents
of the CEH or information about the genocide. One academic took the time to go
to the Adolfo Hall Military Institute to interview some directors and students. The
army teaches many different parts of the peace accords and the Geneva
Conventions, but it does not teach the document that gives responsibility for

genocide to the army;

Well, there is the Church’s book [the Catholic Church’s 1998 multi-volume report], but
that is biased (parcializado). The Clarification Commission’s report is biased, too. [The
CEH report] isn’t in the curriculum standards of the Ministry of Education, so we are
not reading it. Maybe if there were more books from the right as well as the left to give a
balanced view, maybe it would be a good idea to include this, but not now. We need a
commission to evaluate this (Oglesby, 2007).

The problem with this line of thinking is that these two documents are the
only ones that list the war's historical facts. Different mistakes are bound to repeat
without any text or requirement to teach the historical truth that happened within
the country. Calling two multi-volume studies that outline crimes against
humanity biased and need to have the viewpoint of the other side is harmful. No
justification or looking at another side can justify the violations of humanity.

There is no other side because there is no justification.

Guatemala has many changes to different to its laws. However, the
country's elites have flat-out denied different aspects of the CEH and history itself.
President Alvaro Arzu denied the results and findings of the CEH itself. With so
many elites denying history and different facts, there could be no governmental
feeling of true reconciliation if the government itself does not accept the truth.
Most government officials denied their actions and participation in the war for

their own benefit. They did not want to be prosecuted, and since the CEH did not
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name any names of such sort, many of them could get off free. The most

significant example of this is the revered conviction of General Rios Montt.
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Chapter 4:

MARIO POLANCO AND THE GAM

During the research process of Guatemalan war, | wanted to contact one of the
country's most prominent human rights activists. Mario Polanco, the director of Grupo
Apoyo Mutuo (GAM) and university professor at the University of San Carlos fell
under my radar®®’. Mario Polanco has been very active as a human rights leader within
the country, particularly in the search for the missing, murdered, and disappeared. The
work of GAM demonstrates the commitment to the mission. The organization works
solely for the rights of victims who disappeared or went missing through the war during
the years 1960-19992%8, The organization works on finding missing children, missing
citizens, clandestine cemeteries, filing human rights cases against the state or parties
that violated the rights of its clients, in exhumation, creating reports on human rights,
helping the public access records, and supporting victims of the war in any way
possible?®®. Mario has been awarded for his relentless work supporting human rights by

the French Republic and the United States?®°.

257 Geovin Morales, No mas impunidad Gazeta (2021), https://www.gazeta.gt/no-mas-impunidad/ (last
visited Mar 2, 2023).

%8 Grupo de Apoyo Mutuo, GAM, https://grupodeapoyomutuo.org.gt/ (last visited Mar 2, 2023).
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One of the reasons why that | picked to contact Mario Polanco and not another
activist is because Mario Polanco specifically has been working on accountability and
actions that contribute directly to reconciliation. As someone who continues to look for
the truth and to hold war criminals accountable, this seemed like someone who would
have multiple insights on the insides of peacebuilding and reconciliation. During the
war, Mario Polanco had a presence in influencing people and working to find the truth.
After the war’s end, his continued influence help reunite many family members and
bring the truth of what happened to them. He also has one of the only significant

databases of missing persons, a great took for research with the thesis.

It is worth noting that the funding of the GAM is unknown. Upon research on
the GAM’s website, and other online sources, it is not clear the funding the Mario
Polanco’s organization. There seems to be an older photo that Mario Polanco had given
a speech with a USAID photo in the background, but that does not necessarily mean that
the GAM is funded by USAID. Upon contact with the GAM, | was left with no
response. There is a part of the GAM website that asks for donations, but it is unclear

the GAM is solely funded upon donations either.

Mario Polanco was active during and after the internal conflict. In 1990, the
Washington Office of Latin America invited Mario Polanco to Washington, DC, to
speak about the war in Guatemala?®. Flying to Washington as a civil society
representative speaking out against the country came with risks. Mr. Polanco spoke

about the recurring violence that happened in Guatemala and even states that the

261 Human Rights in Guatemala (1980), https://www.c-span.org/video/?12636-1/human-rights-guatemala
(last visited Mar 2, 2023).
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government considered GAM to be part of the insurgent's political body?2. Within the
speech, Mr. Polanco speaks about how the Vice President of the organization and its
Secretary of Public Relations were killed by an unknown person/organization in
1985283, Furthermore, when the organization marched peacefully, Mario stated that the
military patrol was throwing rocks at the organization, labeling them guerillas. A rock
hit Mario's head, and he needed 17 stitches in the back of his head®®*. In the same
interview, Mario confirms that anyone fighting for human rights was accused of being a

guerrilla or a communist. Human rights was never on the agenda of the government.

Publications were trying to discredit the organization, calling it a clandestine
insurgency organization. This activity got him into dangerous situations as an activist.
Mario had multiple death threats, attempted assassinations, and he was kidnapped where
he was beaten and hit, baseball bats, and guns?®. The incident of kidnapping took place
on December 10, 1993, where he was forcibly taken to Zone 15 of the city?®. The
reported kidnappers were wearing military boots and were there to teach the activist a
lesson. All witnesses were threatened with death if they spoke up about seeing the

crimes they witnessed against Mario?®’.

The attacks were not only on the director but on the organization. There were
times when the GAM offices were broken into and files of missing people were stolen.

According to Mario, the office has also been bombed, had grenades thrown into the

2621 bid
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building, and the workers have been threatened by working for GAM?%®, Members and
leaders of the organization have been Killed, with unverified evidence that points to the
government itself carrying out the executions of its human rights workers. These
incidents have caught the eyes of the international community including Amnesty
International, which requested that all interested people send letters to governmental

agencies to protect Mario Polanco.

These threats continued to occur even when the war was over. In 2002, a
different member of the GAM was threatened with being burned alive in pure gasoline
for his work?®. Dionisio Camaja Sanchez was given this note, and she reported it to the
police. The same perpetrators sent letters to the GAM’s office telling them to warn
Dionisio not to return to his town. Around the same time, Mr. Polanco had his car stolen
in the capital and was slipped a note that stated that he was being watched. These forms
of intimidation, most likely by ex-military groups and ex-government officials, did not
stop the work of GAM. This organization has constantly worked on finding the truth,
the remains of victims, and reunification tirelessly, starting after the genocide in the

1980s to the present day.

Reading about all of this, I decided to visit the office of the GAM in Guatemala
and interview Mario Polanco about his thoughts and feelings on reconciliation after the
war. When arriving at the GAM office, | was surprised to see it was in Zona 1 of

Guatemala City, where all the governmental and central buildings are within the

268 Amnesty International, Ataque con Bomba y Amenazas/Intimidacion (1993).

269 International Amnesty, Guatemala: Further information on fear for safety: Mario Polanco (m).
Dionisio Camaja Sanchez (m) and members of the human rights organisation GAM (2000).
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country. When entering the building, you see a mural stating, “No one has forgotten us;
nothing has been forgotten.” Below the mural was indigenous art. The office has many
art pieces of multiple indigenous women. The artwork has gash marks on the indigenous

women’s backs, one holds a boulder, and the other is kidnapped and beaten.

| was given a tour of the building to start as an introduction to the GAM.
Upstairs | was told, was Guatemala's most extensive archive of missing people from the
armed conflict. 1 was allowed to have access to their database and sifted through this
archive and found many different types of cases. Some cases and files had little
information, while others were massive. The room of files was massive, containing
hundreds of boxes, each containing many files. Department and timeframes of five
years separated the boxes. One notable thing was the number of boxes knowing that
these were only the boxes of clients that worked with the organization. This signifies the

vast amount of cases that exist, but were never brought to the GAM.

One case caught my attention for being complete. Oscar Augusto Miranda was
taken from his home on the second of December, 1990%7°. This case did not have much
information on what happened and had a flurry of international support letters. A
member of France's parliament, letters from French citizens, citizens from the United
States, different offices of Amnesty International, a German federal official, various
letters in German, a doctor from Australia, and included photos of the man itself. Most
of these letters were marked to the Guatemalan State that GAM was able to get its hands

on. Even with this international support and rallying for responses, the case is still open

210 File found in GAM archives on a visit to the organization March 1, 2021
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as unresolved. In 1994, the organization even filed a petition to release information on

Oscar’s whereabouts, but the government took no action.

Some files are complete with various historical backgrounds, documents, and
details, including information on the kidnapping of individuals, which location they
were taken to, and possible motives why they were taken. However, some files are
empty, with very little information. The emptiness is particularly true of files | observed
that took place during the years of the genocide. One file is in the electronic database
(which only has eight cases online). In 1982, Pedro Osorio Lucas went missing in the
district of Quiche?’. He was married, had one child, and was a journalist. There is a
picture of his face, but no further information. The only information on his
disappearance was that a soldier took him. There was no further information that | was

able to find on the internet on his case.

After reviewing this archive, | was ready to interview Mario Polanco on the
topic of victims of the war and reconciliation. As | entered the room, we greeted each
other, and | asked for his permission to record our conversation. After consenting, he
told me that all information discussed in the interview/meeting is public information

that could be used for a thesis or published in any way | would like.

My first question to Mr. Polanco was about how peace and reconciliation have
progressed within the country. He responded that peace and reconciliation can be

connected but are different?’2. He further stated that there is technically peace from war

211 polanco, PEDRO OSORIO LUcAs GAM, https://archivogam.haverford.edu/es/acceso/caso/osorio-lucas-
pedro (last visited Apr 26, 2023).
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within Guatemala, but the country is living in a complete state of continued violence.
Even with this violence in mind, there has been what he calls “total peace” because
there has not been one recorded incident of military violence against indigenous group
or groups working against state interests. He then compared the Guatemala peace
accords to the Colombian peace accords. Even after Colombia signed peace accords
with the army, there are still incidents of the military killing guerrilla groups or vice-

versa?’s,

He breaks down reconciliation into three different vital parts. The first part of
reconciliation is the truth. In Mr. Polanco’s mind, there needs to be complete
transparency of truth for the reconciliation process to begin. The second level of
reconciliation is an acknowledgment of an event. This is not to be confused with truth.
Acknowledgment is not an apology but a detailed accounting of what happened, how it
happened, and where it happened. Acknowledgment for Mario is perpetrators taking
ownership and giving detailed descriptions of where each violation occurred. Under this
example, descriptions are not just admitting to a violation such as creating mass grave
sites, but where the grave sites are, who the victims were, and a total accounting. This is
because tactical reconciliation efforts can be made with the information provided. The

last part of reconciliation for Mr. Polanco was justice.

Justice, in general, is a complicated topic. Justice can have a different meaning
for everyone, so its subjective nature is the most challenging part of reconciliation.

Justice for one family might be just the acknowledgment of crimes, while some families

213 Colombia: Conflict persists five years after peace deal - Colombia, ReliefWeb (2021),
https://reliefweb.int/report/colombia/colombia-conflict-persists-five-years-after-peace-deal (last visited
Mar 2, 2023).
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might need heavy prison times and reparations to feel a sense of justice. He stated that
other countries had given amnesty for total and complete admissions of truth; however,
the same commissions investigated the officer's actions afterwards. If the committee
found that an officer did not tell a whole story and omitted evidence to the committee,
they would be prosecuted for their crimes. While the trade of crimes admitted for the
amnesty of violators might lead to some families feeling justice because bones can be

recuperated, other families may feel an extreme injustice having those people walk free.

Mario stated shortly after that if justice is served, then reconciliation has been
complete. While he has a point, | think that this is a half-truth. If Mario’s context of
justice includes giving long-term solutions to the roots of problems that caused conflict,
then | fully agree with his statement. If justice is only in criminal prosecution and
individual justice of victims, then | believe his argument is a half-truth. In Guatemala,
indigenous people rallied for land rights as a US-based fruit company almost owned
half their country?’*. The indigenous groups protested and gathered for the right to have
the land back and opportunities for a good life and were responded to by the
government with genocide. Justice should be about individual justice over a mass
killing and fixing the rallying issue. While criminals should be prosecuted, the
indigenous people should also be able to recessive stability, economic opportunities,
and the ability to become accessible landowners. Only with investments in true peace

can there be reconciliation.

274 History in Charts, The influence of the United Fruit Company in Guatemala History in Charts (2022),
https://historyincharts.com/the-influence-of-the-united-fruit-company-in-guatemala/ (last visited Mar 2,
2023).
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| further asked Mr. Polanco about the agencies the government created to
implement reconciliation and peace measures. Mario said that the agencies that the
government has created to protect women and children only take active cases.
Governmental organizations do not deal with any sexual-based violence that occurred
due to conflict. Mario did praise “La Oficina Nacional de la Mujer” (The National
Office for Women) and “La Oficina de la Ninez” (The Office for the Children), which
do great work, just not for conflict-based violence. This is an important part of
reconciliation because these organizations were born out of the peace accords and need

to provide services to people that have experienced human rights violations.

He stated that another governmental organization, “La Program Nacional De
Resarcimiento,” Guatemala’s recompensation program, is the only organization dealing
with past crimes. They send reparations to victims that connect violations to the war.
This organization has not been without difficulties. During the interview, Mario stated
that President Alvaro Colon put into power someone who was not transparent. The
organization ended up robbing and bankrupting the money organization. According to
Mario, since this incident, there has been less, and less money put into the organization

to give to the victims of the war.

There is another organization that the government founded after the war to
increase democracy and transparency and improve elections. The name of this
organization was named La COPRE. The organization ended up starting to work and
giving suggestions to the country, but due to corruption, the organization closed, and
none of the suggestions were implemented. This organization had the potential to

enhance democracy and eliminate some of the systems that protect corruption. This type
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of organization could still benefit Guatemala as a post-war country that has experienced

high levels of corruption and dictatorship-like rule.

Further, an investigative organization was attempted to be formed but never was
completed. La Comision de Investigacion de Cuerpos llegales y Aparatos Clandestinos
de Seguridad (The commission of investigation of illegal bodies and Secrete tools of
Security) (CICIACS) was agreed upon by the United Nations and the government of
Guatemala to create in 20042"°, The agreement meant this organization to search for the
bodies and hidden grave sites created during the war. While this being true, the
organization does not exist today. The supreme court found this organization and some
of its elements against the constitution, so it was banned due to its investigative powers.
Mario says that a similar organization is waiting to be voted on in congress but keeps
being delayed. Almost 20 years have passed since the idea of the organization, and to
this date, it does not exist. According to Mario Polanco, this is due to the state’s

unwillingness to find the remains of the victims of the war.

| further asked Mr. Polanco about how the present-day violence of Guatemala is
connected to its post-war status. There are numerous journals and articles on this, but
Mr. Polanco had fascinating insights. He believes that Guatemala's current violence is
the war's aftereffects. He further stated that many ex-military and police were in
financial crisis after the war. Ex military members began to kidnap different people in
Guatemala for extortion. Due to this, the kidnapping rates increased exponentially after
the signing of the peace accords until 2000. Many of the police and military

organizations joined together and formed gangs. The ex-police and militarily active in

275 OFICINA EN WASHINGTON PARA ASUNTOS LATINOAMERICANOS, LA COMISION
INTERNACIONAL CONTRA LA IMPUNIDAD EN GUATEMALA (2015).
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human rights violations began to commit drug, human, gun, and illicit contraband
trafficking internationally. This is a fascinating turn of events considering that members
of military and police forces globally typically do not resort to joining drug trafficking

and international criminal gangs.

An example he uses of an ex-military group member turning into a topic of
Narco traffickers worldwide. The Lorenzano family was the biggest drug trafficking
family in Guatemala?’® and had deep connections with Cartel Sinaloa in Mexico, the
world's biggest cartel?””. The Lorenzano family started by working with the right-wing
armies killing squads. Mario Polanco stated that they created MANO, an anti-
communist organization. When the war was over, they started trafficking. This is not an
unusual case of ex-military groups after the Guatemalan war. Many people working

with Guatemalan forces began to create other forms of violence in the country.

| asked Mario if he sees a day when the government will genuinely reconcile
with its indigenous population. Human rights activists generally think the government
lacks the political will and interest to create true reconciliation with the indigenous
people. Mario Polanco also agrees with this sentiment. He added that new laws and
government changes must be made to achieve anything close to an authentic
reconciliation. The state would also need to invest in more opportunities, he added. The
country's wealth is centered in the south, while the indigenous highlands often lack

roads, development, education, and meaningful opportunities to enhance livelihood.

216 Maria Elena Ortegén, Lorenzanas InSight Crime (2021), https://insightcrime.org/guatemala-organized-
crime-news/lorenzanas/ (last visited Mar 2, 2023).

217 Mexico cartels: Which are the biggest and most powerful?, BBC News (2019),
https://www.bbc.com/news/world-latin-america-40480405 (last visited Mar 2, 2023).
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While this was all excellent information, | also wanted to learn more about what
GAM and Mario Polanco do on a daily basis. He stated that the organization is always
preparing high level cases. He had a program running called “I Believe in Peace” which
led to the prosecution of 15 military officers, one general, and eight kernels. He further
noted that he sometimes works with the United States government to see if they will
extradite war criminals that escaped to the US. He stated that many war criminals that
committed genocide and crimes against humanity sought asylum falsifying as victims of
the war. The organization also helps in lawsuits against the state and even the

Interamerican Court of Human Rights.

While these are all very high-level human rights casework, the organization does
not only work on legal cases. The organization also works on the reunification of
families nationally and internationally. One of their most significant cases was working
with Carlos Hanss. During the years of the war, kidnapping was commonplace. The
army would often kidnap the children of the victims. Part of this practice was to sell
children in fake adoption markets to western countries. Carlos was sent to Germany,
where he was adopted as a baby. In his 40’s, he started looking for his biological
mother. He used many systems in Guatemala to find her, and GAM was part of the help
that connected him to his mother. Carlos Hass found his mother, and there are even
many different articles about his journey to find his mother in Guatemala. There were
many people like Carlos, who unfortunately could never find their parents or children.

The GAM also works to find clandestine cemeteries and mass grave sites. Since
they have the most extensive database of missing and murdered people due to the armed
conflict, they work with victims of the war to find their relatives and exhume the bones

found in the cemeteries. The organization is connected to various other organizations
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and members that help with this logistics. The GAM and Mario Polanco work to
reconcile and find the truth of the war. Despite all its threats, obstacles, and other
hardships, the organization continued to do what it always did: find answers in a

country where impunity is the norm.

The interview ended with me thanking Mario Polanco for his time. This new
outlook on the war, its victims, and the overall climate grounded what was learned
about Guatemala to this point. Working in human rights in today’s climate is not easy
either. While there is not the same amount of people being killed or going missing for
their work, the country still has a large amount of intimidation against its human rights
defenders?’®. Even through acts of intimidation and other forms of attempts to discredit

the organizations, they continue supporting human rights.

278 2021 country reports on human rights practices - U.S. department of State, U.S. Department of State
(2021), https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/ (last visited Mar
3, 2023).
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Chapter 5:

LEGAL ANALYSIS

5.1  Decree 900: Agrarian Reform, Property and Wealth

Jacob Arbenz was elected president of Guatemala in the 1950s and was a new
leftist president who came to power promising agrarian reform?”®, With about 2% of the
nation owning about 72% of the land in Guatemala, land reform was on the mind of
many Guatemalan citizens?°. Decree 900 was a reform law enacted by Arbenez that
allowed for the distribution of 603,704 hectares of land to about 100,000 Guatemalan
families®!. This was a big problem for the United Fruit Company, which owned about

43% of the land of Guatemala, but only used an estimated 15% of the land?®2,

Guatemala was a country where a small portion of the population controlled a
massive portion of the country. With such a law being passed, the United States rang
alarm bells about communism. This was misguided for several reasons; the Decree itself
was to support capitalist trade. Article 3 of the Agrarian Reform Law explains how this

plan supports capitalism;

219 John Simkin Simkin, Jacobo Arbenz Spartacus Educational, https://spartacus-
educational.com/JFKarbenz.htm (last visited Mar 5, 2023).

280 Douglas W Trefzger, Guatemala's 1952 Agrarian Reform Law: A Critical Reassessment, 77
International Social Science Review 32-46 (2002).
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2023).
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1. Develop the peasant capitalist economy and the capitalist
agricultural economy in general;

2. Distribute land to landless peasants and peasants possessing very
little land;

3. Facilitate new capital investment in agriculture through the rent
of nationalized lands;

4. Introduce new forms of cultivation, especially endowing upon the
least powerful peasants livestock, fertilizers, seeds, and technical
assistance; and

5. Increase agricultural credit for all peasants and agricultural
capitalists in general (Trefzger, 2002)%83

This decree could be argued to be a plan for economic development within its own
borders. This bill was a direct effort for the Guatemalan government to create a
capitalist system where lower income Guatemalans can produce for themselves. This
reform bill was also constitutional. Under article 90 of the 1945 Guatemalan
constitution, the state did have the right to distribute land and property for the benefit of

the entire country?4,

The bill mentions that the land, ownership, and production would be for only its
beneficiaries and not for the state?®. This bill was not communism and was more like a
state subsidy. Under communism, the state controls property and all wealth?%. Under

this decree, the state would create eminent domain coupled with a subsidy for its

28 Douglas W Trefzger, Guatemala's 1952 Agrarian Reform Law: A Critical Reassessment, 77
International Social Science Review 32—-46 (2002).

284 Constitucion de la Republica de Guatemala, decretada por la Asamblea Constituyente en 11 de marzo
de 1945., (1945).

285 | EY DE REFORMA AGRARIA , 86 957 (1952).

286 Communism, Education,
https://education.nationalgeographic.org/resource/communism/#:~:text=Communism%20is%20based%?2
00on%20the,controls%20all%20property%20and%20wealth. (last visited Mar 5, 2023).
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citizens to create economic opportunities in a state where monopolies controlled most of
its land. This created private ownership of lands to generate personal economic income
and not a state's control over income-generating activities such as production, wealth,

and ownership of the land itself.

The bill was constitutional, supported capitalism, and was relatively modest
considering it only distributed unused land?®’. Most large landowners did not use most
the amount of land they owned. Furthermore, the government paid the landowners, not
just froze the assets itself, but this also caused with problems?, The government only
paid the landowners the value of the land that the landowners reported on their taxes?®°.
Landowners severely undervalued their land to the government to pay fewer taxes, and
because of this, they were paid significantly less of the value of their land?®°. It was not
long after this law was put into effect that it was implemented. Most of the beneficiaries
of this law were peasants. 19% of the eligible people ended up receiving land, and the
value of Guatemala’s exportations of its cash crops increased from $96 million to over

109 million between 1951 to 195421,

Even though this bill was also passed by congress on June 17, 19522%?, the bill

was also challenged legally. In February 1953, the Supreme Court of Guatemala ruled

287 Piero Gleijeses, The agrarian reform of Jacobo Arbenz, 21 Journal of Latin American Studies 453—
480 (1989).

28 Douglas W Trefzger, Guatemala's 1952 Agrarian Reform Law: A Critical Reassessment, 77
International Social Science Review 32—-46 (2002).
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292 FOREIGN RELATIONS OF THE UNITED STATES, 1952-1954, GUATEMALA, U.S. Department
of State, https://history.state.gov/historicaldocuments/frus1952-
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Decree 900 unconstitutional and halted further land distribution?®®. The president
requested congress to act to help instill these land distributions. Within hours congress
voted to eliminate supreme court justices based on ignorance of the law. After installing
new judges, the court reversed the decision, and land distribution and Decree 900 were

active again®®,

The law did not just distribute land; it also provided the opportunities to give
credit to lower-class Guatemalans, who usually were given interest rates of up to 98%
annually?®®. Decree 900 lowered this rate to 4% annually and 6% interest rates for
longer-term loans?®, Before the president's overthrow, the country distributed 9 million
dollars in loans; However, more than 11 million dollars were approved by the
government?®’. These reforms did help many people that were previously not eligible

for free land, be eligible for the ability to buy land.

These reforms were intended to benefit the average Guatemalan, but even still
did benefit more Ladinos than indigenous peoples. Noting that indigenous people made
up most of the population Guatemala makes this observation concerning. According to
Douglas Trefzger, the departments with Ladino majority populations got 311,399
hectares of land, while the indigenous lands received 292,305 hectares. Trefzger points

out eight majority Ladino departments and 14 indigenous majority departments. He

54Guat/intro#:~:text=The%20next%20month%2C%200n%20June,in%20excess%200f%20223%20acres.
(last visited Mar 5, 2023).
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further cites a survey of jailed activists after the overthrow of the government. Of the
jailed activists that received land, 81% were recorded to be Ladino. This overall

preference of Ladinos was concerning.

This all lasted until Arbenz was overthrown in 1954 in a CIA-backed coup and
was replaced by Carlos Castillo Armas?®®. Not only did he reverse this policy, but he
also took land from the Guatemalan people and gave it back to wealthy landowners. A
policy meant to favor big business and against reforms, many small livelihoods were
taken away. He gave a total of 1.5 million acres of land back to the United Fruit
Company and other landowners 2*°. This in general caused further economic and social
instability within the country. He also suspended the constitution arresting thousands of
people that protested for their lands calling them communists®*®. During Castillo’s time
as president, unemployment rose four times higher than while Arbenz was president by
striping land reforms®®%. Since Decree 900, there has been no substantial land reform

since this reform.

29 June 27, 1954: Elected Guatemalan leader overthrown in CIA-backed coup, Zinn Education Project
(2023), https://www.zinnedproject.org/news/tdih/jacobo-arbenz-guzman-
deposed/#:~:text=0n%20June%2027%2C%201954%2C%20democratically,committed%20widespread%
20torture%20and%20genocide. (last visited Mar 5, 2023).
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5.2  Constitutional Changes

Guatemala has had many different changes to its constitution. At the time of this
writing, Guatemala has had 12 different constitutions®°2. Even this last constitution was
drastically reformed after the signing of the peace accords. Each constitution had
massive effects on Guatemalan society. The constitutions most relevant to the story of
peacebuilding and reconciliation in the Guatemalan context will be the constitution of
1985, and the revised constitution of 1993. Each constitution had massive effects on the
war, treatment of indigenous peoples, the economy, and human rights situations within

these years.

The 1985 constitution has been one of the longest lasting constitutions in Central
America. While reformed twice, the almost 40-year-old constitution has shown a
general amount of constitutional stability for Guatemala. Even with this being the case,
the constitution and reforms of Guatemala have mainly been written behind closed
doors. One could argue that the constitutions of Guatemala have lacked social

participation that can usually been seen in a democratic reform process.

5.3 1985 Constitution

During the years of Rios Montt, war was rampant. In general, the military went
from one dictator to the next, often in the form of a violent coup. With the army making

almost all the governmental decisions of the state, there was very little power given to

302 Redaccidn Republica, Las 12 Constituciones Que Han regido a Guatemala Republica.gt (2022),
https://republica.gt/guatemala/las-doce-constituciones-que-han-regido-a-guatemala-202253110380 (last
visited Mar 5, 2023).



Legal Analysis 102

the civilian government. After the overthrow of Rios Montt, General Mejia Victores
was posed as the leader that would transition Guatemala to civilian rule and
government. During this time, he assembled a convention that would change
Guatemala’s constitution %, This constitution was modified later but remains

Guatemala’s standing constitution.

The National Constituent Assembly was created on June 14, 1984 with
cooperation between military officials and civilian government®%4. This NCA was still
reported to be mostly dominated by Guatemalan military officials. This could be shown
by the lack of political options, restrictions to of parties to vote from to make up the
NCA, and restrictions to overall inclusiveness®®. Within a year, the organization
finished a new constitution and two laws, habeas corpus & constitutionality, and a law
on elections®%®. The constitution generally paved the way from authoritarianism to a
transitional democracy, but it still was not without its issues. The constitution gave way
to make many military immunities from prosecution, control of military courts, and a
budget for covert operations®”’. The IDEA report further states that the justice system
remained weak and that while indigenous culture was recognized, no languages or tribal

laws for protection were identified by this constitution.

303 Associated Press, GUATEMALAN GEN. MEJIA VICTORES DIES VOA (2016),
https://www.voanews.com/a/guatemalan-gen-mejia-victores-dies-took-power-in-1983-
coup/3173393.html (last visited Mar 7, 2023).
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The next president Jorge Serrano Elias had the first peaceful civilian transition
of power since the 1940s, created a huge constitutional crisis in 1993. On May 25th of
1993, he dissolved congress and fired the supreme court®®, He stated that we would
only rule by decree, wanted to reform the constitution, and demanded that he takes
complete full temporary control of the country for needed reforms®®. He did these
following accusations of corruption, political mismanagement, and lack of support
within congress®'%. While the country had many coup attempts and attempts to keep the

dictatorship, this attempt had a strong reaction from the country.

Serrano was followed by a flurry of condemnations, ultimately leading to the
country ousting him from power. Organizations, governmental bodies, and stakeholders
in the peace of Guatemala stepped in instantly; The UN condemned these actions, the
Organization of American States, local civil society organizations, political parties,
indigenous organizations, the Center for Defense of the Constitution, the Supreme Court
of Justice, Presidential Coordinating Commission of the Policy of Executive in Human

Rights, and other state entities condemned these actions as unconstitutional®*.

The event that protected the country from falling into another dictatorship was
the Constitutional Court. The Court stated that this action was not constitutional and

called for a new president to be installed within 24 hours®!2. While the new leader was

308 Stephen R. Sywulka, Evangelical President Ousted in Power Struggle, CHRISTIANITY TODAY, July 19,
1993.
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not established within 24 hours, the ultra-conservative army enforced the Constitutional
Court’s mandate, and a new president was put into power'®, This overall battle that was
fought internally showed the new constitution and civil society's strength on the new
seven-year-old document. Guatemala maintained its democracy and the rule of law

when a dictatorship and corruption were possible.

The protection of democracy was a massive demonstration of how a constitution can
protect the state. Historically, Guatemala had experienced systems that could be
corrupted by presidents which used dictatorship, which was almost impossible to
challenge. During a war, threats of communism as the enemy and using authoritarianism
was used to control the country. The civilian government was new for Guatemala, and
the military taking part in choosing to support its new civilian government showed a
willingness and progress to support the constitution. This not only set the stage for the

current state of Guatemala but set the stage for a healthy democracy.

5.4  Legal Developments Connected to Peace

The interim president after President Serrano’s ousting was Ramiro de Leon
Carpio3'*. Leon Carpio was a human rights investigator and was able to pick up the pace
of the peace accords and make needed reforms to the government®2®, While the official

document leading to peace with URNG was not signed for a few more years, Leon
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signed multiple agreements considered part of the peace accords. Leon’s focus on peace

helped the country transition to democracy and focus on Guatemala’s future.

One of the peace agreements founded a UN Human Rights Verification Mission
in Guatemala (Minugua). MINUGUA was installed and began to work with the
government and rebel groups. This verification mission started in November of 1994316,
In response to the agreement, the United Nations General Assembly also voted to start a
verification mission in Guatemala®'’. The resolution by the United Nations created the
verification mission with a request by the Secretary-General to finish a status-of-

mission agreement with Guatemala within 30 days of the resolution®®,

Alvaro Arzu who finished signing the peace accords was put into power after the
next democratic civilian elections. Alvaro Arzu as the new president signed the final
peace accords, led to disbarment within Guatemala®'®. An official ceasefire was created
and signed in 1996 signed in Oslo®?%°. This was followed by a lasting peace agreement
signed in Guatemala City later in the year. Even with the signing of an official
ceasefire, the accords did not stop. The government agreed to multiple different
agreements and even banished their civil patrols, which were responsible for many

human rights violations caused by the government®2,
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With the support of the United Nations, the government signed six substantive
and five operative peace accords with the opposition in 1996322, This was the most
significant step to lasting peace and ending the 36-year civil war. These peace accords
made significant changes. The first and foremost item that it called for was a reform to
the constitution and electoral system, called for an improvement to human rights, a
strengthened economic system, and a change in the agricultural system323. The accords

also called for more rights and recognition for its indigenous communities.

It is worth noting that in June of 1996, Guatemala signed the 1989 ILO
Convention 1693, ILO 169 is a convention drafted to improve indigenous peoples'
overall conditions within post-colonial countries. This convention goes into specific
important information and protections of indigenous peoples. The article has 44 articles
and includes important details that should be analyzed for their effects on modern-day

Guatemala. Article 14 goes directly into land ownership and disputes of a country;

Article 14 of ILO 169

1. The rights of ownership and possession of the peoples concerned over the lands which they
traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate
cases to safeguard the right of the peoples concerned to use lands not exclusively occupied by
them, but to which they have traditionally had access for their subsistence and traditional
activities. Particular attention shall be paid to the situation of nomadic peoples and shifting
cultivators in this respect.

322 Enrique Alvarez & Tania Palencia Prado, GUATEMALA'S PEACE PROCESS CONCILIATION RESOURCES
(2002), https://www.c-r.org/accord/public-participation/guatemalas-peace-process-context-analysis-and-
evaluation (last visited Mar 9, 2023).
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2. Governments shall take steps as necessary to identify the lands which the peoples concerned
traditionally occupy, and to guarantee effective protection of their rights of ownership and
possession.

3. Adequate procedures shall be established within the national legal system to resolve land
claims by the peoples concerned (ILO, 1989)3%5.

Avrticle 14 of ILO convention 169 gives specific responsibilities for governments to
complete. These duties are seen as being a massive effort and demonstration of
willingness to work with the indigenous community in development and protection.
This as a form of peace, set the stage for reconciliation and development to take place

within Guatemala.

Article 14 can be broken into three parts that are important for Guatemala. The
right of ownership and possession of land is given to lands traditionally occupied by
indigenous peoples. Section one is about occupied lands and used lands for activities.
These activities presumably can mean rituals but should also be used to include social
events, historical activities, and cultural connections. The government would also need
to identify land effectively protect that indigenous territory and ensure that ownership
goes to indigenous people. While this is an important activity, ILO 169 (14) (2) would
be better written if the government was required to collaborate with the indigenous
groups to ensure that the land is appropriately given to those groups. The last and most

important part is providing a proper legal system for land disputes.

To Guatemala’s credit, the government created two agencies to help implement
this as itis in ILO 169 and the peace accords. Guatemala created CONTIERRA to

resolve land disputes®?®. The government also began an agency called FONTIERRA in

325 C169 - INDIGENOUS AND TRIBAL PEOPLES CONVENTION, (1989).
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2003, a program to enhance accessibility to sustainable land for vulnerable people and
Guatemalans that might not have access to owning land®?’. The agency aided the
purchase of land, credits, and different opportunities for purchase. While CONTIERRA
was a big step in the right direction, it has had many land disputes on its agenda. In
2003 alone, more than 2,077 active cases were pending®?®. However, due to its
underfunding, the agency has not been able to solve many disputes®?°. Of the 2,077
active cases in 2005, 67% were about competing claims to the same property (and with
many complaints to the government, 16% of the cases were occupied properties by
people who did not own the land, while 14% of disputes were between towns and

departments®%,

Part of the problem with resolutions to these land disputes was that
FONTIERRA was used for land conflict resolution. While this isn't bad, the process led
to corruption and other problems. Poor peasants were often mediated by needing to
purchase the land from the large, rich landowners by using FONTIERRA for the land
they claimed in CONTIERRA®3. The referenced report also states that FONTIERRA
would overinflate the land’s purchase price to gain more money, and in the end, the
poor indigenous farmers could not pay off the debt to the governmental organization.

This is even more concerning, recognizing that the peace agreements and 1LO 169 state
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328 MANAGEMENT SYSTEMS INTERNATIONAL, GUATEMALA LAND CONFLICT
ASSESSMENT (2005).

329 1bid
330 1bid
331 1bid



Legal Analysis 109

the need to recognize indigenous historic and current land. Even in questionable
property disputes, it was the poor indigenous rural Guatemalans that often paid the

heavier price.

According to a 2016 ILO report, Guatemala had difficulties implementing ILO
169%3%, The report lists many reasons, but these reasons are some of the root causes of
the conflict in the first place. According to the report, indigenous groups lacked
representation and legitimacy to participate in the ILO implementation phase. The
report further states that many political leaders for the implementation met political
opposition. Part of this may have been partially prevented if there had been a sufficient
representation of indigenous groups. Part of the reason this was the case that Guatemala
officially recognized the ability of indigenous leadership; however, they need to be
registered at a municipal level. If no such group registered itself, the government would

have the authority to govern the implementation.

The report demonstrates that many actors were part of the conflict and war, so
there were tense meetings even when groups worked together®®, These complex
feelings took place, and substantial dialogue was difficult to accomplish. This is even
true years after the war ended. One could argue this is due to the lack of a population
that feels reconciled with the past. The report outlines an apparent lack of trust and an
inability to communicate clearly due to language barriers between the government and
indigenous groups. Even with all this being true, it is worth noting that this report was

written 20 years after the conflict had ended. The ILO’s report concluded with

332 |LO, CONVENIO NUM. 169 DE LA OIT SOBRE PUEBLOS INDIGENAS Y TRIBALES EN PAISES
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recommendations for Guatemala to enhance its systems and communications to promote

inclusion.

5.4.2 Social and Economic Aspects of the Agrarian Situation

The implementation of the Agreement on Social and Economic Aspects of the
Agrarian Situation can analyze part of this tension. This peace agreement listed many
different agreements and responsibilities of the Guatemalan government to enhance the
overall economic and social necessities related to agrarian reform. While some were
implemented, some agreements were not implemented fully, and some were never
implemented at all. Full implementation or an aspiration to fully implement a peace
accord is needed to ensure a reconciled society. This was even recognized within the

peace accord itself;

This is necessary in order to overcome the poverty, extreme poverty, discrimination and
social and political marginalization which have impeded and distorted the country’s
social, economic, cultural and political development and have represented a source of
conflict and instability (Agreement on Social and Economic Aspects of the Agrarian
Situation,1996)33

Sections 1, 2, 3, and 8 of the report state that democratization and participation would be key
within the process of reform. The agreement focuses on localization and democratic
participation in development and reform. While Guatemala did create a policy to work with
indigenous leaders, it did not give enough information, time, help, or opportunities for groups

to register with the municipality to represent themselves within development and reform

334 GUATEMALA & URNG, AGREEMENT ON SOCIAL AND ECONOMIC ASPECTS OF THE AGRARIAN
SITUATION, UNITED NATIONS (1996).
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policies. This is shown in the 2016 ILO report on ILO 169. With such barriers to access entry,

the state made the ultimate decisions in many reform parts.

It was also listed within the peace agreement to improve education. Section 16 (22)
(C3), the accord stated that 70% of Guatemalans would need to be literate by 2000%%°. That
year, the number hovered around 65% and did not pass the 70% threshold until 20043, As of
January 2023, 21% of the population can still not read or write®*”. While this is a huge
improvement from previous years, the literacy rate is still far below the global average of
13%>%8, This could be attributed to the fact that Guatemala only spends about 2.8% of its
national GDP on education®*°. Furthermore, 41% of teenagers in the country drop out of school,
but the number is much higher if you just have statistics with indigenous peoples. In the

western highlands of Guatemala, 61% of all teenagers drop out of school34.

The peace accords also state the need for an unused land tax®*!. Section 42 of this
agrarian reform is to tax unused/undeveloped land to discourage large landowners from not
using the land. This law was aimed at preventing large business owners from being able to own

large parts of the country. This law has a historical logic to it. As noted in an earlier section,
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United Fruit Company owned almost half of the land in the country and only used 15% of the
land it owned®*2. The business had a massive sprawling territory that was never used, and the
people of Guatemala were unable to become landowners. The same section states that small

farmers would be exempt from any form of taxation on land*,

While Guatemala has not implemented an unused land tax, it has had some reforms on
tax law surrounding land. There are small landowners that are not required to pay taxes®**. The
current system is tax law based on a sliding scale of the value of the land. The largest scale of
land price is anything over Q70,000.01 (USD 8,772) requires an annual tax of Q9 (USD 1.13)
per every Q1,000 (USD 125) of value the land has®#°3¢, Landowners that do not need to pay
taxes must own less than a value of Q2,000 which equates to USD 256. This pricing would
mean that a farm that is worth USD 8,772 would pay in today’s exchange rate of USD 79.30.

This type of calculation would be the same for land that is also worth USD 150,000.

While the sliding scale land tax law attempts to provide a sort of equity between
landowners, it has a very low cap limit of tax brackets. In 2009, the least expensive prices of a
square meter of land in Guatemala City were between USD 95 to USD 200%*’. This would

make land equating to 70 square meters (About 750 Sqft) priced between USD 6,650 to USD
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14,000. In Esquipulas which is near the border with Honduras, land can be more reasonably
priced. In 2014, the land was priced at Q600 (USD 75)3#. In that context, 70 meters of land
would cost $5,250 which still lands at the country's second highest land tax3#°. Using this data,
this means that someone who bought land on the fringes and least expensive parts of Guatemala
City would be paying taxes in the same bracket as a rich business owner who owns hectares of

land or just the next tax bracket down for only 70 square meters.

This reform while giving low value landowners a break from taxes, it would only allow
for landowners in Guatemala City to not be taxed if they own 2.6 square meters (7.8 Sqft) or
less. This is assuming that they purchased the most inexpensive land that there is in Guatemala
City. Granted, this is in one of the most expensive cities in Guatemala and prices in the Mayan
highlands will be a lot less expensive, but there will also be fewer opportunities for work in the
Mayan highlands. Furthermore, these tax laws of current-day Guatemala still does not give
much room for poor Guatemalans be coming landowners. The taxes are on the price of the land
and not on the income produced by the land®*°. This is not an abnormal law; however, it is
important for this information to be coupled with the fact that in 2020 52.4% of the population

was living in poverty®®?. Poverty is defined in Guatemala as making $5 a day or less®>2.
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Assuming that the average Guatemalan works 260 days a year, this would not be
enough to afford the annual tax on the land. If someone makes USD 5 a day for 260 days, this
will equate to USD 1,300 a year. If someone owned 70 square meters of land in the least
expensive part of Guatemala City, they would need to pay between USD 30 to USD 63.28 in
land taxes alone. This is about a third to half of a month's monthly poverty salary of a
Guatemalan citizen. It would be difficult to be able to pay that tax while living in poverty.
These prices do not include the price it would take to build a farm, nor the prices to build a
house. These tax laws do not help Guatemalan citizens due to their restrictions and the reality

of land prices within Guatemala.

This data could be part of the reason why in Guatemala the rich 2.5% of the farms own
% of the farmland®®3. This number is even more pronounced when the fact is that 33% of
Guatemalans work in agriculture®*. This points to the realization that meaningful land reforms
have not taken place in Guatemala. One third of Guatemalan citizens work in agriculture, yet
2.5% of farms make up two thirds of the land that is used for farming. The organizations such
as CONTIERRA and FONTIERRA have not made a big enough impact to change the balance
of wealth and land ownership within Guatemala. More systems would need to be put in place to
economically develop the other 97.5% of farms. Part of this needs to be a real land reform

system put in place, as per the peace accords.

There are multiple legal changes that would need to be made to make this happen. A

new law would need to be drafted, but many politicians do not have the political will to make

353 LAURA HURTADO, LAND REFORM IN GUATEMALA THE NEW YORK TIMES (2017),
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this happen®®. While there is a lack of political will, a shocking more than 74% of indigenous
people live in poverty®®. Many workers in the Mayan highlands are not paid well and are
working in conditions that induce poverty. Meaningful reform would need to be inclusive of
development, investments, enhanced labor laws, and enforcement of those laws. To this date,
land reforms for indigenous peoples have not been implemented as the ILO 169 or peace

accords intended.

5.5  Post-Peace Accords Legal Analysis

After the peace accords there were various events that happened which changed
the legal makeup of Guatemala and even added to international law. The legal
developments that happened in postwar Guatemala severely changed the country. Some
of these laws added and took away from a sense of peacebuilding and reconciliation.
These laws, reforms, amendments, court cases, and decrees are needed to be analyzed to

present the current reality of Guatemala.

The legal changes and lack of legal changes that happened in post-war
Guatemala had a direct effect on peacebuilding and reconciliation. Overall, the peace
accords outline multiple different needs to solve structural and systemic issues that
caused the conflict in the first place. Many of these agreements were stopped in their
tracks, prevented by elite Guatemalan business owners, or never implemented in a

sufficient or effective manner. Furthermore, a lack of political will to reconcile, adhere
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to agreements, and develop areas that were harmed during the war within have stunted

Guatemala’s ability to reconcile and make up for past actions.

5.5.1 Attempted Constitutional Reform

As part of the peace agreements, constitutional reform was agreed upon to give
more rights and freedoms to Guatemalan citizens. A few years after the war had ended,
reforms were rejected that mostly gave more recognition to indigenous peoples and
limited the army®’. This was even cited by many different right-wing journals as a
negation of the peace-building process®*®. While parts of the population were certainly
still not in favor of making these changes, it is hard to truly analyze due to a lack in

data. Only 18% of registered voters voted on the reforms®®,

These reforms consisted of multiple different rights for indigenous peoples.
Some of these reforms included selecting own local governments, having individual
indigenous law, being subject to common law, and protecting for communal land®®.
These are reforms that are not uncommon with indigenous lands within all the
American countries. Furthermore, reforms to recognize rights and multi-cultural

identities that could include bilingual education was written into the peace accords®.
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With such low participation in the elections, it is difficult to say what voters felt
about the reforms. Multiple sources cite confusion over the reforms and lack of
information as reasons why they did not vote. Business elites and richer citizens voted
“no” due to fear of indigenous recognition and jurisdictional issues®®?, These rights for
indigenous people were also controversial among landowners because they feared that
these rights would transform into territory and land disputes®2, Even though there was

low voter turnout, the reforms were rejected leaving a broken peace accord promise.

5.5.2 Decree 145/96 - The Law of National Reconciliation

In the end of 1996, the congress of Guatemala gave an amnesty to most war
criminals®®*. While this might seem like a step back, the decree made clear exceptions
for grave war crimes. Some of these war crimes that would not be covered in the
amnesty include forced disappearance, crimes against humanity, genocide, and
torture3®®. Within the Guatemalan war, this still left many people open to prosecution,

but the amount of people that were pardoned by this amnesty were massive.

The decree is broad and waves many different crimes that are listed in the penal
code. The decree involves amnesties for crimes such as general violations of certain

laws, people who carried guns that were not government officials, people who created a
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fire in other’s property, using fake uniforms of the state, and other crimes®®. This could
be argued to have courts and systems focus on the graver war crimes that happened

within the internal conflict.

After the reporting of the CEH came out, it was shown that over 90% of war
crimes were committed by the government. For this reason, most prosecutions of
governmental officials and army members took place. By 2017, only one ex-
revolutionary was arrested, but more than 70 ex-government officials were arrested for
their war crimes®’. This caused a group of congress to put forward legislation to reform
the reconciliation law to include protection for crimes against humanity, genocide and
forced disappearance®®®. While this law never passed, it shows a dangerous level of
impunity and political will to excuse some of the world's worst war crimes for political

gain.

This law in general does little to reconcile a hurt population. The number of
articles in the penal code that are forbidden given amnesty is massive. It gives many
crimes that could be argued was part of genocide to be excused. Let’s take article 282 of
the penal code which gives a punishment of 2-8 years in prison for setting on fire other
people’s property>®®. This was not an uncommon tactic that soldiers used against

civilian populations. If we recall the historical background section of this thesis, the
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army destroyed multiple houses and villages of many indigenous families. In order to
prosecute one of these soldiers, it would then need to be under crimes against humanity,
which is a harder crime to prosecute. A crime against humanity also needs to be shown
as a crime against an entire community or population, which in effect would be hard if

there was only one survivor of an entire village.

This is just one example of how waiving general crimes can hurt the prosecution
of war criminals. This type of amnesty was a blanket amnesty and gave amnesty to
many different forms of crimes big and small. If a country’s plan to reconcile is an
amnesty that accepts crimes without recognition of its harm, it will fail. It seems that
there can be no real peacebuilding or reconciliation without justice. While justice is
subjective and prosecution does not make sense in every case, a blanket amnesty when a
genocide has taken place causes harm. The law creates the ability and a concrete path to
prosecute some crimes, it will not reconcile victims of lower-level crimes, or crimes that

have a higher burden of proof as a result of the conflict.

5.5.3 The Trial of General Rios Montt

While the CEH was not a legal document, it created the steps for different
prosecutions to be made. The highest profile trial was of former president General Rios
Montt. After he was taken out of power, he was no stranger to politics nor was exiled
from the political participation even after committing genocide. Rios Montt continued to
have significant power within Guatemalan life and politics. He was elected to congress

in 1990, and he was not a fringe politician either; he served as president of congress



Legal Analysis 120

from 2000 to 20043%°. From that date, he left congress only to serve again from 2007 to

201231,

Guatemala signed the Genocide convention, and it was ratified, since 1973 the
Guatemalan criminal code included genocide®’2. For this reason, Guatemala was able to
hold charges of genocide against any suspected preparators. The problem was that he
could not be convicted while an active member of the government. There were a few
attempts to convict the leader using Universal Jurisdiction in the meantime. One of the

examples come from a judge in Spain.

It was no secret that the old leader of the state committed genocide. Other than
the reporting from CEH, in 1999 a group of Guatemalan activists led by the Nobel Prize
Award winner Rigoberta Menchu filed charges against the ex-president in Spain®"3,
With such strong charges and accusations against Montt, Spain accepted and declared
universal jurisdiction over the case®’*. The judge was able to use the genocide
convention in order to convict. According to the Genocide convention there needs to be
an “..intent to destroy, in whole or in part, a national, ethnical, racial or religious

group.®”™ This did not come without its difficulties, because the state of Guatemala
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denied its legal jurisdiction over the case and did not allow Spain to investigate nor
interview witnesses in the country®’®. Regardless of the hurdles that the government
made, in 2006, Spain still issued an asset freeze and warrant for the arrest of Rios Montt
and others on the legal basis of genocide, crimes against humanity, torture, massacres,

and forced disappearances®”’.

Spain did not have total cooperation, but Guatemala did comply with two
different military leaders at first. Guatemala arrested the two leaders Guevara Rodriguez
and Garcia Arredondo®'8. This was a massive success in cooperation between
international bodies and local governments. This is key to how international law and
prosecutions work in a universal jurisdiction case. Even with this success, in 2007 the
constitutional court of Guatemala reserved the decision claiming that the arrests were

invalid, refused to extradite the defendants, and released them back into the public®®.

Spain continued to take statements from witnesses and work on further cases. In
April 2011, the Spanish court issued a warrant of arrest for Jorge Sosa Orantes who was

residing in Canada®°. The next year he was extradited to the United States for
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immigration violations and was set to have a court hearing in California in 2013, Sosa
was sentenced to 10 years in prison in the United States for lying about being a refugee,
omitting he was an ex-Guatemalan military leader, but they did not charge him for
committing crimes against humanity in Guatemala®?. Sosa did not finish his entire
sentence; he was released from prison but deported back to Canada in 202033, To this
day, he remains free, and groups have urged Canada to prosecute him for his war crimes

in Guatemala®*

Keeping in mind that just the fact that General Rios Montt was still playing a
role in politics almost 30 years after the genocide is surprising. This is one of the key
reasons for the fact that he was not prosecuted. The CEH report was not published until
1999, and Rios Montt was already in congress during that time. The CEH labeled his
years of rule as genocide and left direct recommendations to the state3. While there
was a large group of people seeking prosecution, Guatemalan law does not allow for the
prosecution of active members of congress®8®. It did not take long for the general to be

served for court hearings after losing his immunity. On the 12th day after losing his
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immunity from prosecution, he was indicted on charges of crimes against humanity and

genocide3®’,

This case is a significant case not only in Guatemala, but in global international
law. General Rios Montt was the first head of state globally who was convicted of
genocide in a national court®®®, Prosecuting a head of state for such a serious crime had
yet to be successfully done before this in any country’s national court system. This as a
development of law, showed that impunity and justice can be served in a country where

impunity has been the norm.

The court case against Rios Montt and Rodriguez Sanches included charges for
genocide, torture, sexual based crimes, direct responsibility for the death of 1,771
Mayan Ixiles including the displacement of 29,000 people®°. Rios Montt was given
representation by the state due to the fact that he fired his entire legal team hours before
the session for an unknown reason%. The session began by hearing testimony by Ixil

Mayan survivors of the crimes against humanity.

The soldiers lit a bonfire and began to tear their captives’ clothes off. Skirts,
embroidered blouses or huipiles, sandals, trousers, and belts were tossed into the
flames. Elena was horrified when she saw that a soldier had forced her father to kneel,
pointed his shotgun at him and fired. However, the man did not instantly fall to the
ground; he writhed around on the ground, obstinately holding on to life. The soldier
grabbed a machete and bludgeoned him to death with a single, savage blow. Then the
soldiers grabbed the corpses and began to throw them into the river one by one. The
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children were tossed from the bridge alive, as the soldiers believed that because of their
size they would soon drown®**(Reynolds, 2013).

Testimony of endless stories came out about the scorched earth policies,
targeted attacks on Mayan communities, and other war crimes. Mayan survivors
courageously testified on forms of sexual-based violence as a result of
systematic violations during the war followed by other survivors of forced
military labor. Survivors were able to take a role in their own form of
prosecution. This was not only a big win for survivors of the Mayan community,
but the act led to a sort of reconciliation being able to have the community’s

experience validated.

The court hearing had many expert witnesses as well which laid out an
impressive number of facts. Expert witnesses were able to demonstrate evidence
of mass grave sites that were found during the time that General Rios Montt was
a congress member3%2, These grave sites were shown be used and active during
his years of direct rule of the state. One expert who founded the Guatemalan
Forensic Anthropology Foundation who discovered the remains of 6,500 people

testified about the Ixil region during those years®®. Patrick Ball, who is a
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statistician, was able to come up with the number that the Guatemalan

government killed 5.5% of the indigenous population®®,

Rios Montt did not have helpful witnesses. One of his witnesses’ who
testified for the leader, said material that was later used to confirm that Montt
had complete authority to order genocide. A further witness’ stated that the
general was using supreme authority across all commands and organizations to
use his power®®, Multiple people testifying both on the witness and defense
sides were able to confirm the existence of Victoria Plan 82, which was a plan to
destroy all rebel groups by any means necessary>%. This program was a brutal
military campaign to destroy communism, which ended in the genocide of the

Ixil population.

The defense tried relying on tactics other than just denying the genocide
to win the case. The defense tried lengthy delay methods and motioned to
remove the case because crimes against humanity was not included in
Guatemalan law®®’. Montt’s representation filed a total of 120 challenges to the
validity of the court case to have it thrown out®®. While this did not work, the
defense’s closing statement relied on stating that testimonies are not effective

evidence, that international law is not relevant, and was critical of scientific
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evidence®®. A far from effective argument against the prosecution, international
law and agreements were signed by the state, and scientific evidence was proven

to be accurate.

Regardless of the defense’s arguments and attempted delays, General
Rios Montt was convicted of crimes against humanity and genocide*®. He was
sentenced to 50 years in jail for committing genocide and 30 years for crimes
against humanity*®t, This landmark decision reached global news as the first
head of a state was convicted of genocide in a national court. The courts were
able to confirm that the government determined that anyone living in Ixil
villages would be considered an internal enemy and able to be eliminated under
Montt’s policy*®®. Not only was Rios Montt aware of what was happening and
not stop it, he ordered the acts to happen as a direct form of discrimination and

as a campaign against the Ixil indigenous communities*®.

As big of a win that this was, the constitutional court suspended the

proceedings due to a technicality after the 700-page verdict was made*®*. This
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meant that even after a lengthy ruling and major success in convicting genocide,
no criminal penalty could be put into place. There were multiple attempts to
restart another trial of genocide cases, which were vacated for different reasons.
In 2015 and 2016 there were a total of three attempts in this two-year period to
have court hearings, and the last one was vacated due to an appeal to a decision
to have a closed-door hearing*®. The final trial of Rios Montt occurred in 2017,
many years after the original trial began. Even with a court hearing in place,
Rios Montt did not need to attend his hearings, and if he was found guilty, no
punishment would be forced upon him?*®. This was because in his older age, he
was confirmed to have developed dementia and was no longer fit for punishment

nor testify under Guatemalan law*"’.

Rios Montt was never allotted time to be convicted in the retrial. At the
age of 91, General Montt died in 2018 during the time of his trial due to a heart
attack®®®, This death had profound effects within Guatemala. An ex-military
leader and de facto president that committed genocide against the Ixil Mayan
community was never able to truly be convicted and pay for their crimes. In a
country where impunity against cases of justice is frequent, many people were

disappointed that justice was truly never served.
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These massive delays impeded justice not only for the victims of war but
for the entire country. General Rios Montt was originally convicted and had a
sentencing for his crimes against humanity. The legal system that is set up to
presumably hold perpetrators of violence accountable, failed to serve justice to
the victims of the war. While Guatemala made history as the first president
globally to be convicted in a national court for genocide, it also took away the
justice associated with it. This was 1 step forward for global progress on human
rights, and 2 steps back. There was already the CEH which stated that genocide
happened, a Spanish arrest warrant, followed by a conviction from a national
court, yet General Rios Montt never had to pay for his crimes. While
technicalities and court procedures are in place for protections of the law, they

should not halt the process of justice from happening.
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5.5.4 Interamerican Court of Human Rights

There currently only exists three regional and international courts on human
rights*®. The three courts are the Inter-American Court of Human Rights, the European
Court of Human Rights, and the African Court of Human Rights**°. The Interamerican
Court is designed to work with local governments to ensure that human rights are
adhered to within its member states***. The court takes cases internationally and can
make recommendations to member states on how to proceed with the next steps in the
case*'?, This court has been able to work with many different governments on the
bettering of systems and legal frameworks to enhance the human rights of the countries

and keep governments accountable.

As big player in ensuring the implementation of rights for indigenous peoples
within Guatemala has been the Interamerican Court of Human Rights. Less talked about
in international literature on international human rights case law, but equally important
is this court. This international court has issued many different decisions that have
addressed crimes against humanity, and impunity within Guatemala*'3, The
organization created in 1948 was designed with the international to intent to protect and

promote human rights within the American Hemisphere**4. The court is a party to 20
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countries and uses the American Declaration of Rights and Duties of Man*!®. It is worth

noting that the United States and Canada are not parties to this system*®,

On the Interamerican Court of Human rights website, there is a map that shows
there have been 55 judgment decisions in cases involving Guatemala, along with six
active cases and 104 provisional measures*'’. The Interamerican court of human rights
has been able to enforce and lead to equitable law since the war ended. It has provided
assistance to the Guatemalan state using both international and national law on the cases

presented to it.

One of the most recent landmark cases was delivered at the end of 2021.
Guatemalans under the peace accords and constitution are guaranteed the right to their
culture. Even with this being the case, 26 years after the war has passed, it was not legal
for radio or other forms of telecommunication to be broadcasted in local indigenous
languages*'8. The way that Guatemala did this was by criminalizing community radio
stations and creating a law that requires radio licenses in a discriminatory auction

process*®,
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The actual law already goes against some of the legal documentation that was
already discussed within this thesis. ILO 169 outlines rights that exist for indigenous
peoples. While ILO 169 was used in terms of land within this paper, ILO also goes over

some of the basic rights for indigenous peoples;

Article 2
1) Governments shall have the responsibility for developing, with the
participation of the peoples concerned, co-ordinated and systematic action to
protect the rights of these peoples and to guarantee respect for their integrity.
2) 2. Such action shall include measures for:

a) (a) Ensuring that members of these peoples benefit on an equal
footing from the rights and opportunities which national laws and
regulations grant to other members of the population;

b) (b) Promoting the full realisation of the social, economic and cultural
rights of these peoples with respect for their social and cultural
identity, their customs and traditions and their institutions; (ILO 169,
1989)420

This being against various forms of national and international law, was taken to the
Inter-American Court of Human Rights for discrimination, the violation to cultural

rights and freedom of speech violations.

~

It should be no surprise that the Inter-American Court of Human Rights made
the decision that the indigenous tribes had their rights violated. While ILO 169 was
mentioned, the case made the distinction that articles 1, 2, 13, 24, and 26 of the
American Convention of Human Rights were also violated*?!. This would mean the
obligation to respect life, freedom of expression, right to equal protection, and

progressive development were violated by the state of Guatemala by prohibiting
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indigenous people access to radio*??, The court ordered the government to change its
laws on radio licenses, to have an uninhibited radio airway, create a simple way to

obtain radio licenses and recognize indigenous radio as a way of communication*?3,

While this was a major win in recognizing freedom of expression in Guatemala,
it brings to question why a case like this needed to be presented to the international
court and decided only in 2021. The war was finished in 1996 and finished in peace
agreements and multiple different laws were created to insure the rights of indigenous
peoples. This law as a major overreaching law within Guatemala demonstrates some of
the struggle that indigenous people have had to endure since signing the peace accords

of 1996.

5.5.5 Sepur Zarco Trial

The Sepur Zarco Trial was an example where justice and reconciliation efforts
were made. As discussed in the historical background section of this thesis, Sepur Zarco
was a military base for the relaxation of soldiers. The military members of this base
killed the men of the village and enslaved the women of the village while committing
sexually based crimes against the remaining women. Years later, multiple women filed

a lawsuit against the Guatemalan state for justice to be served. This landmark case led to
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the prosecution of two military commanders on counts of sexual violence, domestic and

sexual slavery, homicide, and forced disappearance*?,

15 women that were survivors of the events that conspired at Sepur Zarco took
the Guatemalan state to court*?®. All 15 women had their spouses murdered by the
Guatemalans and were subjugated to similar crimes by the army in a systematic and
consistent way*?. These women at the time of court proceedings were also all over the
age of 60 years old and could not read or speak Spanish*?’. These impressive amounts

of barriers were all overcome within this court case.

The case was filed together instead of 15 individual cases to demonstrate crimes
against humanity as opposed to individual crimes*?®. The case was filed in a circuit
court, and passed to Human Rights Office for a special prosecution, but after an
exhumation was conducted during the investigation, the case was forwarded to the
Supreme Court of Justice*?°. During the investigation phase, two military officials were

indicated as responsible for these crimes, arrested, and placed in the trial proceedings.
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The names of these two men were Esteelmer Francisco Reyes Giron and Heriberto
Valdez**°. When the case started in 2016, it caught international attention, and this case
can be found in many sources, including UN pages, Amnesty International, and many

other sources.

The defendants were charged with violations of sexual violence and sexual and
domestic slavery*3!. These charges were processed under Article 378 of the Guatemalan
Criminal Code which is Crimes against the Duties of Humanity. This case was a major
win in the fight against impunity and conflict-based sexual violence. It is worth noting
that this case also reinforced that sexual based crimes were systematic and carried out as
crimes against humanity within Guatemala. This, while already established by the CEH,

was even further cemented by the Guatemalan criminal justice system.

This type of legal battle not only helped the 15 women but also helped other
cases come to light. The fact that women in their 60s, 70s, and even reaching into their
80s that did not speak Spanish nor have the resources for expensive lawyers. They came
from their villages to Guatemala City won a case against the government, causing other
people to seek justice and reparations. The Emma Molina Theissen case was started as a
result of the inspiration of the Sepur Zarco case**2.The case while different includes

forced disappearance and rape between brothers and sisters*3. This was not the only
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case; The Sepur Zarco case has been used in jurisprudence for many different cases,
such as the Maya Achi Women from Baja Verapaz who experienced sexual-based

violations at military bases***.

5.6  The Fight Against Impunity

Impunity and political will to continue with the status quo have been a constant
theme within Guatemalan political history. This has been a strong theme both before
and after the signing of the peace accords. Even when laws have been passed or
promises have been made by the government, implementation, delays, or changes to
implementation have been created in Guatemala. Furthermore, there has been a struggle
to hold war criminals accountable for crimes of the war due to its Law of Reconciliation

that gave amnesty to anyone who did not commit certain kinds of crimes.

Even when crimes are caught, it has been proven very difficult to enforce the
rule of law within Guatemala and hold criminals accountable for their actions. Impunity
is shown not only when dealing with governmental officials connected to war crimes.
Crimes that experience a high level of impunity are also current violent crimes. While
Guatemala is experiencing a new form of violence outside of conflict, the core issues
also seem to be the same. This, while observable, is due to several many different

factors.

434 1bid



Legal Analysis 136

5.6.1 International Commission Against Impunity in Guatemala (CICIG)

In part of the effort against impunity, the United Nations and the Guatemalan
state agreed to create an independent body to combat impunity*®. This organization
lasted 12 years and ultimately ended in 2019%%, The organization was tasked to work
within Guatemala’s national legal system to fight corruption and impunity which led to
the prosecution of some of the highest government officials in Guatemala*®*’. The
organization ended not due to the fulfillment of its mission, but to the expiration of its
mandate and president Jimmy Morales's refusal to extend it, while under

investigation*38,

The commission as a hybrid commission had different distinct powers. The
organization had to power to investigate persons, promote prosecution, sanction
government officials, give recommendations of reform, to request documentation, and
cooperation from the government*®. This ultimately was a system that was meant to
create visual structural reform and enhance the country’s system to have healthy
political systems. While this commission did not have direct prosecution abilities, its

system led to the prosecution of different political figures.
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The organization was able to build credibility within Guatemala for investigating
high level political people. These cases include the son of Rios Montt, ex-president
Alfonso Portillo caught for embezzlement, ex-Defense Minister Eduardo Arevalo Lacs,
a daughter of a congress representative for human trafficking, national police, and many
other prominent politicians*°. The overall work of the commission has been
internationally and nationally recognized and respected for its ability to hold corrupt

officials accountable.

Alfonso Portillo who was the ex-president of Guatemala had an interesting
outcome as a result of the investigations against him. Accused of embezzling tens of
millions of dollars into US bank accounts, fled to Mexico in hopes of evading justice**.
Also wanted in US courts, was extradited to the United States where he was put on trial
and prosecuted in New York**2. He was also accused and prosecuted for accepting over
2 million dollars of bribes by the government of Taiwan and laundering that money into
United States bank accounts*3, After finishing his jail time, the ex-president returned to
Guatemala where he still is now**. The events that conspired to his arrest were a strong
example of international bodies working together to prosecute and keep officials

accountable.
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While the prosecution of governmental officials was key to ensuring less
corruption, the organization also encouraged structural reform. The CICIG presented
multiple reforms to congress, and in 2009 the reforms were implemented**°. Reforms
included changes to laws related to arms, creating high-impact courts, and reforms to
the penal code**. Reforms went even deeper than this too, creating a high-profile
campaign to change requirements on who can be installed as a member of the Supreme
Court**'These were all examples of very high-level and structural changes that were
made to the government. All considered major successes, the organization made a

positive impact on the Guatemalan state.

CICIG continued throughout the years to work to eliminate all forms of
governmental corruption. The organization listed 1,700 corrupt police officers that were
fired after the list was published**®. During this time, the organization received
pushbacks from the government which included prosecutors and judges. These officials
obstructed the work of the organization, which in turn published their efforts to stop the
work of the organization. With the information on their actions made public, led to the
officials resigning**°. These actions of an independent organization that was
implemented and aided by local actors and the United Nations created large effects and

systematic changes.
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The CICIG ended as a result of its investigation of the sitting president Jimmy
Morales for illegal campaign financing*°. Jimmy Morales ran on an anti-corruption
campaign while using unethical and illegal sources for funding. While under
investigation, Jimmy Morales did not renew the organization and barred the director
from entering the country**. The Constitutional Court declared this move as illegal, but
the president ignored the court's decision citing that the organization was a national
security threat**2. This move was largely unpopular since the organization had 70% of
the citizen's trust, and after the baring of the organization, the president's trust fell to less
than 20%%3. The president gave the organization less than 24 hours to leave the country

and the organization closed**.

The CICIG assisted in filing more than 120 cases in the Guatemalan justice system,
implicating more than 1,540 people, with some 660 people currently facing charges or
another type of legal process, according to the CICIG. According to the U.S. State
Department, some 200 current or former government officials are among those facing
charges.

Joint investigations by the Guatemalan Attorney General’s Office and the CICIG also
resulted in more than 400 convictions (including the former vice president, sentenced
last year to 15 years in prison on corruption charges in one of four major CICIG-
backed investigations). Overall, this represents an 85 percent success rate in resolving
cases, the CICIG has said (WOLA, 2019)*>,
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The organization made massive effects on the government accounting to visual
changes to the system, laws, and overall accountability of present and past government
officials. It would make sense why a sitting corrupt president would be concerned over
investigations over corruption. The organization in general had a massive success rate
over effective investigations, prosecutions, and systematic changes. This is an
unfortunate example of impunity and corruption holding strong in Guatemala regardless
of public support, constitutional standing, and improvements to the development of the
country. The loss of the organization is a loss for the democratic health of Guatemala,

however, there is hope that its effects will last.

5.6.2 General Impunity and Corruption

Even with the attempts to solve Guatemala’s impunity and using the
jurisprudence of the Sepur Zarco case, impunity still is a massive issue today. Over
20,000 cases were filed under the Law against Femicide and Other Forms of Violence
against Women act in 2011, however only 3% of the cases received a judgment*®. A
United Nations report gives a much more updated look into the role of human rights and
violence against women. In 2022 the state recorded a total of 60,089 survivors of
gender-based violence, 478 femicides, 20,655 calls to the hotline of GBV, 3,203
pregnancies of girls under the age of 14, and insufficient funds to be able to properly

manage its governmental offices of assistance to violence against women*®’.

4% Musalo, Karen, and Blaine Bookey. “Crimes without Punishment: An Update on Violence against
Women and Impunity in Guatemala.” Social Justice, vol. 40, no. 4 (134), 2013, pp. 106-17. JSTOR,
http://www.jstor.org/stable/24361613. Accessed 19 Mar. 2023.
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These issues continue in other serious manners. According to Human Rights
Watch, congress has ignored rulings by the constitutional court to continue with
selecting judges. 13 Supreme Court justices and 135 Appellate court seats were left
empty due to an investigation showing corruption in the selection of nominees*®,
Congress also did not swear in Gloria Porras who was re-elected to serve on the
constitutional court, who frequently investigated and led anti-corruption cases*®. The
report mentioned that in September of 2021, the court also eliminated jail sentences for

political figures prosecuted for corruption, allowing politicians to stay home*¢°,

These issues climb into further escalation into 2022. President Giammattei
appointed Consuelo Porras as attorney general*®?. The official has fired and even
promoted prosecution of government officials that investigate corruption®®?, She has
gotten rid of judges, and prosecutors while advocating for the prosecution of journalists.
This can be taken as an example of investigations being opened into a judge that had a
high-level case against the president of Guatemala on corruption charges*®. The
Guatemalan president did not attend the Conference of the Americas in Los Angeles

due to condemnation of the appointment of the attorney general®®. It is also worth

458 World Report 2022: Rights trends in Guatemala, HUMAN RIGHTS WATCH (2022),
https://www.hrw.org/world-report/2022/country-chapters/guatemala (last visited Mar 18, 2023).
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noting that the United States put sanctions on this individual for involvement in

corruption?®,

The Journalist Association of Guatemala reported 66 events of persecution,
criminal charges, and violent attacks within only the first 6 months of 20224, This lack
of freedom of speech has led to several journalists having arbitrary criminal cases for
reporting on government actions. A 2022 United Nations report states that the attacks on
human rights defenders and journalists are a misuse of Guatemalan criminal law and is

causing fear of the government and ability to develop the country*®’,

The same United Nations report stated that 33,000 criminal cases were
postponed within one year“®®, These delays sometimes caused people to be incarcerated
for longer terms without their right to a speedy trial. The UN noted that these policies
unjustly affected Indigenous and African Guatemalan Citizens. The report noted bill
5920 which eliminates all criminal responsibilities of government officials that violated

the rights of Guatemalan citizens during the war.

In 2022 The United States Government also published an article on corrupt and
undemocratic actors in various countries. Listing 16 major actors of undemocratic and

corrupt behavior, names are put on the State Department’s website*®°. Names of people
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go from government officials taking bribes from businesses, adding in corrupt judges, to
obstructing investigations*’°. These forms of corruption are increasing within

Guatemala after the UN-supported CICIG was closed within Guatemala.

These latest legal advancements within human rights in Guatemala reverse and
inhibit reconciliation from taking place. Not only are ordinary Guatemalan citizens
affected in the process of taking part of their democracy, but advancements have the
very little political will. The peace implementations were never implemented in the first
place in a full manner, yet a large part of the government wants to stop further peace

advancements.

The likelihood of post-war reconciliation with high levels of impunity and
corruption is low. The post-war reconstruction and reconciliation are unlikely, while a
large amount of the population cannot rely on their legal system for justice related to
crimes that do not get solved. Furthermore, multiple government members have
attempted at many different points of the peace process to undermine democracy and
the law. The legal system has for the most part created a state of systemic violence

against a significant part of the population.
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Chapter 6:

CONCLUSION

Peacebuilding and reconciliation cannot be successful with the signing of peace
accords alone. Peacebuilding and reconciliation must be a joint effort that combines
law, policy, development, integration, peace, and justice. Even with well-intentioned
peace accords, a holistic follow-through must happen to create sustainable peace. While
Guatemala is still in a post-war reconstruction period, multiple obstacles, decisions, and
deliberate attempts to block true peace-building operations have prevented a type of
stability that one would hope to see in a post-war country. There were many attempts to

undermine democracy, the will of the people, and the fight against corruption.

6.1.1 The CEH and Reconciliation

Truth commissions, in general, have great advantages and disadvantages. The
CEH was a significant success in writing a concrete history within Guatemala. The
commission confirmed many realities that the Guatemalan people went through and
courageously listed the institutional discrimination and war crimes committed in
Guatemala. Labeling a period of the war as genocide,*’* created a sense of justice and

reconciliation for some people*’2. Furthermore, this report could be argued as one of the

471 Truth commission: Guatemala, United States Institute of Peace (1999),
https://www.usip.org/publications/1997/02/truth-commission-guatemala (last visited March 29, 2023).
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reasons that the Spanish and Guatemalan governments sought prosecution efforts for
genocide and crimes against humanity. This is because the CEH sought to provide an

accurate accounting of crimes that happened during the war.

There are multiple reasons why one truth commission is structured differently
than other truth commissions. Every country has a different context, history, needs,
legal system, constitution, and paths in post-war reconstruction. While some truth
commissions had a legal arm, most truth commissions, including the CEH did not*’2,
The CEH was only meant to create a historical clarification of events followed by
recommendations to the state of Guatemala*’*. This had its benefits, but a large negative
of the truth commission in Guatemala is that it provided no guaranteed justice or
obligations to the state. This is part of the reason that policies have been slow, never
been implemented, or the recommendations been ignored by the Guatemalan

government.

The idea of amnesty followed by a truth commission is one tactic to gather facts
but can be flawed. While truth can give a feeling of dignity and justice to some
survivors of violence, it can provide the opposite effect on others. Some truth
commissions can opt to have a prosecution leg to their commissions. In general, this
will bring fewer truths to the commission itself. This is because if perpetrators know
that they will be convicted by giving information on the crimes they committed, they
will be less likely to collaborate with investigations. South Africa found a way to

counter this by providing amnesty to people who told in full the crimes that they

473 |CTJ, Truth Seeking: Elements of Creating an Effective Truth Commission, (2013).

474 Truth commission: Guatemala, United States Institute of Peace (1999),
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committed*’®. Prosecutions were only given out to people who did not omit their crimes

during the investigation period.

Amnesty for truth motivates people who committed crimes to also talk about
others who committed crimes. In theory, this will lead to more people telling the truth in
the fact-seeking process. While this theory could work generally, it questions where the
legal line should be drawn. For many people, it would not be justice for someone who
admits to genocide and records every crime against humanity to walk free without
punishment. This in fact might reverse trust in a post-war population. It would be
important for each commission to be able to draw the line on where amnesty is given. In
theory, a commission does not need to have a prosecution arm but can work with the
government to refer certain cases for conviction. Amnesty for truth might not always be

the best option for a recovering country or for reconciliation.

A balance and distinction would need to be clear on who gets amnesty, for
which crimes, who decides to give amnesty, and who can check over the cases to ensure
that justice is being served. A careful revision with consultations with populations
affected should be coordinated to ensure that justice is being served not only to the
perpetrators but to the survivors of the violence as well. The government should use the
justice system justly and give criminals an appropriate sentence for the crimes
committed. The justice system should not be used in ways that instigate conflict in the

first place.

475 Truth and reconciliation commission, South Africa, ENCYCLOPADIA BRITANNICA (2023),
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During the war in Guatemala, the government often used the justice system
against the selected enemies of the state. During the war, the justice system prosecuted
professors, human rights activists, and other people that were advocating for items that
could be aligned with the resistance groups*’®. The justice system in a post-war context
should be able to reverse these convictions and ensure proper use of the legal system
moving forward. A country should not use the justice system after the war to prosecute
activists or opposite parties to the war as a form of punishment if the individual
committed no crimes. This ensures that no further instigations to conflicted rise, and no
party is unjustly targeted. Ensuring persons who committed real crimes are prosecuted,
and no person is subjected to state punishment for ideological differences will also

ensure that a relapsed conflict does not take place.

UN and international efforts have often created different tribunals after conflict.
The international community has at times acted without consultation with locals
affected by policies or certain legal changes. Throughout history, the UN and different
international development organizations aiding reconstruction have been criticized for
not properly including enough locals or local organizations to implement changes in
their own countries 4’7, This is an essential factor to remember when doing post-war
reconstruction. While many people from the global north have been trained in

international law and development skills, the local population will have a deeper local
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knowledge and ability to cause a substantial lasting effect on peace-building and

regional change.

This is also the case with truth commissions. The board of investigators and
people implementing the truth commission need to be made up of a sufficient amount of
the local members. Only the local population will be able to know their country's
systems inside and out*’®. They have local contexts, collective memories, systems-based
knowledge, and are affected by the commission itself. Local commission members can
also create realistic recommendations in the final report. It is also essential for people
being interviewed and investigated not to feel as if a foreign power is taking control of
their legal system and country after a very fragile moment in their history. This should
especially be looked at by members that had a massive impact on the war itself. The
United States was a major instigator in the civil war in Guatemala and a significant
player in peacebuilding. This should not be considered a best practice. An outside force
that created massive instability within the country, cannot have a meaningful presence

as a peacebuilder unless as done as a reconciliatory act for the local population.

The CEH brought to light a serious problem, prompting many national and
international discussions. Since the report could not list the names of people who
perpetrated crimes, the commission focused more on institutional responsibility. This
was not necessarily a negative, but it did come with certain consequences. For example,

the CEH could not be used for prosecution methods, but it did call on the government to
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bring certain crimes to justice*’®. The task of bringing war crimes to justice was difficult
due to the Reconciliation Law, which gave a blanket amnesty to most war crimes*.
Even with this being true, the biggest crimes against humanity, genocide and forced

disappearances, were able to be prosecuted*e?.

As discussed within this thesis, even cases that were brought to the courts did
have extreme difficulty. Levels of impunity are high in Guatemala®®?, and even with the
successful UN-backed commission against impunity in effect, programs were always
fragile within the country. Programs and democracy were manipulated that the president
himself did not renew the contract with the UN based commission when an
investigation was opened upon him*8, Unfortunately, the checks or balances were
ignored or people used loopholes to get around legal accountability. Decisions from the

supreme court have been ignored by multiple governmental organizations.

While the CEH made recommendations, there was to legal obligation to follow
the guidance nor committee to respond. Since the president claimed that no further

action was required, the recommendations of the truth commission mostly were not
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implemented. Using this as an example, it shows the importance of legal obligations to
truth commission recommendations. A legal requirement for a country to follow
through with a percentage of the recommendations could enhance the peacebuilding and
reconciliation process. In the way that the CEH has been implemented, it has only added
a historical narrative, which while important, has not been taught in Guatemalan schools

or government.

6.1.2 Reconciliation as a Policy

While the international community and other NGOs have made great strides in
producing a sort of reconciliation, the needs to be holistic with other bodies.
Reconciliation needs to be a multiple-factored collaborative effort. The only law on
reconciliation gave forgiveness of many crimes and international criminals. The
government, while signing into law multiple improvements that should have impacted
the livelihood of indigenous people, never implemented a large portion of them*,
Generally, if the perpetrating state does not adhere to the promises it made to its
damaged population, the state's reputation will be negative and its ability to reconcile

will be ineffective.

A massive part of the population remains in poverty, and little has been done to
improve their livelihood. While the one company alone does not control over 40% of

the country's land anymore, Guatemala still has some of the highest inequities in land*®,
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This was a result of many rich businesses, politicians, and landowners doing everything
they could to prevent post-war land reforms from occurring*®. The most significant
example of this was the referendum on the constitution. While the referendum sparked
low voting due to confusion and lack of information, people voted against policies that

would give indigenous people more rights and access to lands*®’.

As a direct negation of the accords, this was also a direct attack against peace
itself. Without significant land reforms, the core issue that sparked the war still exists
today. CONTIERRA and FONTIERRA can be argued as tools that were created as a
result of the peace accords. Guatemala needed a system that would help vulnerable
communities access to land and the ability to have their land disputes in a court of law.
While these two organizations were created with the best of intentions, they have not
made a just system of land management. As discussed earlier in the thesis, these two
organizations have been used together to have indigenous people buy the land that they

are disputing from the rich Guatemalan citizens*é.

The practice of having a lower economic citizen claiming land end up paying for
it, brings an incentive for rich Guatemalans to claim more land than is actually theirs.
Many indigenous people had a genuine claim to the lands they filed in court, not only

based on historical connection. The judges of CONTIERRA might have seen

486 _isa Viscidi, LAND REFORM AND CONFLICT IN GUATEMALA COUNTERPUNCH.ORG (2004),
https://www.counterpunch.org/2004/09/08/land-reform-and-conflict-in-guatemala/ (last visited Mar 29,
2023).

487 RoDDY BRET & ANTONIO DELGADO, IDEA: THE ROLE OF CONSTITUTION-BUILDING PROCESSES IN
DEMOCRATIZATION - CASE STUDY GUATEMALA (2005).

488 Michael J Brown, Jorge Daly & Katie Hamlin, GUATEMALA LAND CONFLICT ASSESSMENT,
MANAGEMENT SYSTEMS INTERNATIONAL USAID REPORT (2005).



Conclusion 152

forwarding the case of a purchase with FONTIERRA as an everybody-wins kind of
arrangement. Under that kind of situation, the Guatemalan government profits, the
richer Guatemalan also gets paid, and the indigenous applicant gets the land via credit
or loan from the state*®°. In this situation, the poor indigenous landowner ended up

getting a unjust and unfair deal.

As discussed earlier, the indigenous landowners were not able to afford the loans
presented to them*®°, Furthermore, the state often would overprice the land for purposes
of gaining more money and using it in a corrupt manner*®*. Many people lost the land
they fought for in court and ended up paying for it. The government also knew that
many of these aspiring farmers would be unable to pay the land loan. This way of
giving loans and setting disputes was predatory and ultimately was a form of systematic
violence. By not giving many rightful indigenous owners of the land what theirs was, to

begin with, the state ended up ripping it away from them.

The peace accords also talked about a tax to be instated on undeveloped lands.
This policy was meant to prevent monopolies such as the United Fruit Company from
owning such a large amount of land within the country*®2. Since this was never actually
instated, Guatemala remains an unequal land-owning society. In Guatemala, 2.5% of

farms own %; of the agricultural land available while 90% of farms are on % of the
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agricultural land available*®®, Post-war Guatemala has not created a meaningful land

reform which was the reason that the war started and a huge factor in the peace accords.

For there to be true reconciliation within Guatemala, a significant effort needs to
be made in land reform. Implementing the tax that was agreed upon in the peace accords
could be one method to motivate large landowners to either sell off unused parts of their
land or develop that land for economic development that could employ large groups of
people. Tax law on unused land is not the only way that the government can create
reform either. The government in theory, could partition off parts of unused land in the
form of emanate domain. By buying the lands of underdeveloped areas, the government
could give grants, low purchase prices to qualifying beneficiaries, or low-interest long-

term credits to lower-income Guatemalan citizens.

Making a significant change in land reform has proven difficult. Many
stakeholders would lose significant titles or money in the process. Businessmen have
often given bribes to politicians, been politicians themselves, or had stakes within the
land that needed to be reformed*®. These conflicts of interest and low chances to be
convicted for crimes of corruption have proven to be a difficult environment for

meaningful reform.
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Even furthermore, a law that was drafted and put into congress in 2021 would
put an end to convictions of crimes committed during the war*®, This blanket amnesty
would even include crimes against humanity, genocide, and kidnapping. If passed,
could be a domino effect. If crimes were considered irrelevant to prosecute, then the
government would also have little pressure to reconcile. The already fragile office for
reparations could be argued that it is time to be canceled. This in general, would be very

harmful to the concept of reconciliation.

Branches of the government need to be the driving force behind reconciliation.
While NGOs and INGOs can be part of the assisting process, governments are
responsible for keeping peace and implementing sustainable change. A country that
agrees to a ceasefire and peace agreement, while not reconciling after massive human
rights violations will not be successful in post-war reconstruction either. Maintaining
the roots of the conflict after signing peace agreements and having recommendations
from an independent investigative body is hardly an effective manner in which peace

and development can thrive.

6.1.3 Mario Polanco

The interview with Mario Polanco brought a great deal of information on what
reconciliation means in its local context. It is worth noting that a striking amount of

people are still unaccounted for after the war*%. Entering the archives of the GAM
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office is quite daunting. The government has not made a significant effort to locate the
murdered and missing population. This, for the most part, has put the large
responsibility of exhumation on private citizens and NGOs. While governments at time
cannot provide adequate resources to mobilize this kind of effort, a government can
provide funds to organizations to do the work. Guatemala has not provided a holistic

effort to search for any more missing more murdered victims to the war.

This is partially due to a government decision to delay a commission on missing
and murdered victims of the war, as Mario stated. The government did not take up the
responsibility in its post-war period to search for missing and murdered individuals.
This searched for missing people largely on local organizations that sometimes lacked
the funding. There have been exhumations, but typically when it is prompted by an
investigation as seen in the Sepur Zarco case. This is a problem because very few

murders led to a full investigation in Guatemala®®’.

Due to the government not leading the effort to recover bodies of murdered
victims of the war, there are many clandestine cemeteries that have yet to be
discovered*®®. New politicians have other priorities, but the victims and families of
survivors are still remaining and looking for answers. Many bodies have yet to be

found, and without a large governmental funded search project, it is unlikely that many
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will be found. With the war ending in 1996, many of these memories are still fresh, and
there is time to create a search party. Victims of the war are still alive and remember the
actions of the government during the conflict. The government could gain trust and
effectively give more reparations to confirmed victims of the war or create a country

wide search for the missing.

These searches are relevant, even almost 30 years later. If a young child had
their parents killed in the war and grew up without economic support from their family,
they lived a vulnerable life. Sometimes government officials put these orphans on
illegal adoption markets for personal economic gain. Some other children needed to
fend for themselves without any economic support. As a result, such children might
have missed their human right to education, security, and still live in vulnerable
economic situations. If the government could find the remains of their parents and trace
them back to the child, further reparations could be made. This would benefit not only
the survivors but the country. Reparations could stimulate the economy by giving
people access to more opportunities, which would create more economic output for its

citizens.

It is also worth noting that a large part of the military that created human rights
violations have formed international criminal gangs*®®. This is a particularly interesting
after-effect of the war. Members of the army that committed the genocide started to
take part in drug trafficking as well®. This could be analyzed from a few different

aspects, but ultimately is due to the inability to reintegrate a large portion of the
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population back into society. This ultimately goes back to the amnesty bill of
Guatemala. While the typical perpetrators of the crime were forgiven with no
accountability for their actions, were free with no further up action or reintegration plan.
With trauma and an overall abandonment by the government, they did not have the

resources to survive on their own.

The criminal group violence that has replaced internal conflict has also
massively affected Guatemala. Organized violence is high in Guatemala®, and multiple
routes exist to analyze this. One of the ways to look at organized crime in violence is
due to its post-conflict setting, and the other was the change in the power of cartels that
shifted from Colombia to Mexico. Guatemala, located on the border with Mexico is
used as a strategic point for narco trafficking®. | argue that during this time, the failure
to reintegrate the armed forces into society without giving proper government resources
led to a large group of people unaware of how to survive in a post-war society. Due to
this, people used the skills they learned in war, to make money and survive drug

trafficking and criminal activity.

The lack of integration of its armed groups led to a new type of violence that still
affects the country. Many of the citizens were affected by the violence during the civil
war and are now affected by cartels and criminal violence. Violence can no longer be
classified as genocide or attack against indigenous peoples by the government, however,
violence today is still an undeniable secondary effect of the civil war and is affecting its

population. Part of the impunity that still exists today is impunity for violent crimes. A

501 The global organized crime index, GLOBAL INITIATIVE (2023),
https://globalinitiative.net/analysis/ocindex-2021/ (last visited Mar 29, 2023).
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very small portion of murders end up in a court of law, and even fewer in a prosecution.

In 2006, 93% of murderers went unsolved®®,

Mr. Polanco also stated that the government had created institutions to help
survivors of violence during an active period. The negation of past cases also negates
the ability of the state to reconcile for certain wrongdoings. This is, of course, with the
exclusion of the reparations program. The negation of past cases closes off
governmental resources that are needed in order to properly reconcile. This is especially
true with survivors of gender-based violence. The women of Sepur Zarco would not be
able to qualify for any governmental assistance or reconciliation if it was not for a court

hearing on crimes against humanity.

Since the CEH mentioned and recorded a large amount of gender-based
violence, a governmental program to address this could be helpful. Not only would it be
beneficial, but it should also be seen as crucial for peacebuilding in a post-war country.
Sexual based crimes were recorded in an organized manner, demonstrating a policy of
war in the government's attempt to destroy Mayan culture. As one of the most severe
crimes against humanity, this needs to be addressed. Using sexually based crimes as a
form of war is a serious violation that robs the right to life, body autonomy, and
women’s rights, and is a form of sexism that causes trauma using human beings as

weapons of war.

508 Renard Sexton, ANALYSIS | HOW GUATEMALA ACHIEVED WHAT WAS ONCE THOUGHT IMPOSSIBLE:
MAJOR REDUCTIONS IN HOMICIDES. THE WASHINGTON POST (2021),
https://www.washingtonpost.com/news/monkey-cage/wp/2018/11/13/central-americans-are-fleeing-
violence-guatemalas-judicial-reform-model-could-help/ (last visited Mar 29, 2023).
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6.1.4 Constitution

A constitution needs to support a country, give its population undeniable rights,
and dictate how government works. Guatemala has struggled to have its systems work
together that respect all three of these categories. Guatemala has not had the opportunity
to have social, political, or economic stability due to leaders not adhering to
constitutional laws and rights or directly going against reforms. This has resulted in a
history where instability and core issues have remained. Furthermore, the constitution
explicitly states certain protections for indigenous peoples which have not been

respected.

Article 67

Protection of the Indigenous Agricultural Lands and Cooperatives The lands of the cooperatives, [the]
indigenous communities or any other forms of communal or collective possession of agrarian ownership,
as well as the family patrimony and the people's housing, will enjoy special protection of the State, [and]
of preferential credit and technical assistance, which may guarantee their possession and development, in
order to assure an improved quality of life to all of the inhabitants. The indigenous communities and
others that hold lands that historically belong to them and which they have traditionally administered in
special form, will maintain that system.

Article 68

Lands for Indigenous Communities Through special programs and adequate legislation, the State will
provide state lands to the indigenous communities who may need them for their development
(Constitution of Guatemala (1993)%%.

Specifically relating to peacebuilding, these relevant articles should protect
indigenous land and allow the state to provide ground to indigenous peoples. Lands are
currently given and protected through CONTIERRA and FONTIERRA, which does
little to protect indigenous lands. Furthermore, the idea of collective ownership within

Guatemala has met massive resistance in the country by its elite. While two more

504 GUATEMALA'S CONSTITUTION OF 1985 WITH AMENDMENTS THROUGH 1993 (1993).
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articles relating to indigenous protections, the provisions are small. The two other

conditions related to freedom from discrimination and economic wages being fair>®.

It is important to note that less than 2% of Guatemala’s population owns over
70% of the land®®. While official data put the indigenous people at about 40% of the
population, it is generally recognized that the population sits at over 60%°°’. Most
Guatemalans are not landowners, and the number is even smaller when looking at
numbers in the indigenous departments. With 70% of the indigenous population in

poverty®%, little has been done to implement these protections guaranteed.

Another topic that is listed in the constitution is the right to language, which is
reinforced by the municipal code's right to bilingual education®®. With bilingual
education as a right of the people, instruction has only been given in Spanish®°. Hiring
only Ladinos, educators and political figures have considered teaching in Mayan
dialects a “waste of time and impractical’®!. This major violation of law and the right

to education might explain the high educational dropout rate in the Mayan departments,
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where over 97% of the population are Mayan speakers®'2. This method can be argued to
continue discrimination of pre-war times and colonization. This discrimination leads to

an attempted erasure of culture, language, and ethnicity.

The protections of the constitution have done little to protect indigenous peoples.
The systems built to give indigenous people land not have not been sufficient and the
protections guaranteed have not been given. It was not until 2021 that discriminatory
law meant to prohibit indigenous peoples from gaining access to create radio

transmissions was declared illegal by the Inter-American court of human rights.

In general, a constitution is made to guarantee certain rights and freedoms. The
constitution that has been revised, withstood an attempted dictatorship with President
Serrano attempting to suspend all rights. This type of strength was a positive
mechanism that should also be reflected in other protections guaranteed to its citizens. If
the same systems that were used to stop an attempted dictatorship were used to protect
the rights of its citizens, it would create an environment for stability and accountability.
With freedoms, land rights, and cultural protection and human rights taking an
important role in the post war development process, constitutional freedom should be

guaranteed in practice and not just paper.

6.1.5 Moving Forward

There are quite a few indicators that a country needs to pass to obtain a stable
democracy that reconciles with its past. Within the Guatemalan context, there are

lessons learned that could be used to enhance reconciliation and post-war
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reconstruction. A few examples of how to correctly reconcile would be to confront the
past, its effects on the present, improve the balance of powers, create land reform, and
eradicate impunity coupled with corruption. These changes would need to be systematic
and internal reform of the systems that cannot be replaced. These massive systematic

changes are required to reconcile.

While some argue that the past must be forgotten to move forward, | argue that
this will not cause reconciliation. With large groups within the Guatemalan government
actively still denying genocide occurred, one can say that the past has not been dealt
with. Forgetting the past in order to move forward does not solve the active
vulnerabilities and post-effects of war that the indigenous people have been struggling
with in Guatemala. Even with the brief period it was written, the CEH, considered one

of the best-written truth commissions, is denied by the military and Guatemalan elite®3,

If the governmental officials deny that over 97% of the war crimes committed
were by the military to protect wealthy landowners, there is no need to reconcile for it.
This tactic needs to be stopped as soon as possible. Not only is the rewriting of history
harmful, but it is being used in a way that is creating the same conditions that started the
war. Furthermore, if Guatemala wants a country where its population be included, it
must recognize its history. If history is recognized, the government must take
responsibility for further action to build peace and reconciliation. The Guatemalan CEH
accurately recorded many violations in the war; the war's history should be used to

reconcile its population.

513 Rebecca Clouser, Development and denial: Guatemalan post-genocide development narratives, 117
GEOFORUM 93-102 (2020).
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Progress could advance by a revision of the peace accords. The peace accords
include a vital look into the root causes of war that are still unresolved. Land reform is
the biggest unaddressed issue that has been similar in pre-war and post-war times. There
is a highly unbalanced number of landowners in Guatemala. Even though the
government once agreed on the necessity for land reform for the indigenous people, it
has not implemented any fair or meaningful reform. FONTIERRA and CONTIERRA
have benefited some people, but it has also been used to uphold a norm of oppression
that has existed in Guatemala for decades. The policy/pattern of having indigenous
people buy the land they claim in a legal battle against large landowners needs to stop.
If the indigenous population has a valid enough claim to the land, the courts must
properly evaluate who owns which land, and not facilitate payments to the Guatemalan

elite and government in return for the land that they claimed.

If credit is given to the indigenous person to have the small land, the credit
should be reasonable and affordable. There is no reason indigenous and lower economic
applicants should go bankrupt on a government subsidy that was meant to reconcile the
population. These systems need to be able to work for the people that they are claiming
to serve. If the government cannot give lands without credit, it needs to set reasonable
expectation and interest rate for its population that does not have generational wealth or
education on finance management. A revision of interest rates and collection of the debt
will need reform if the government does not want to reform agencies and make new

programs.
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The peace agreements discuss an undeveloped land tax®'* to motivate people to
use their property. This tax was never implemented due to large battles and a lack of
political will to tax the rich landowners in Guatemala. It is not certain that if the
government implemented this tax, landowners would be motivated to develop/sell their
land. While this would incentivize people not to buy more land than they need, it would
bring a legal question on what defines “undeveloped” and “unused”. After defining
undeveloped and unused land, it is also important to note how much land needs to be
unused/undeveloped for the tax to be implemented. Furthermore, it brings into question
how the government will enforce this. Land inspections of an entire country might not

be a good use of resources.

Even with all the complications a said tax would bring, an alternative must be
implemented. Guatemala remains one of the world’s most unequal countries when it
comes to ownership of land. Meaningful reform should be made on land, and while this
will be a difficult task, but it is necessary for the economic well-being of the country
and to fulfill its requirements by the peace accords. Still today, many landowners have
undeveloped land. The government should have consultations on how to distribute this

land in a democratic, legal, and restorative way.

Adding on about the CEH, the report recorded many different events of the war.
The law of reconciliation did not give amnesty for torture, genocide, or forced
disappearances °*°. This needs to remain the case. The suggestion to give a blanket

amnesty to everyone who ever fought in the war is not acceptable. With such many

514 GUATEMALA & URNG, AGREEMENT ON SOCIAL AND ECONOMIC ASPECTS OF THE AGRARIAN
SITUATION, UNITED NATIONS (1996).
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Guatemalan citizens still unaware of the location or manner of which their loved ones
disappeared, investigations will still need to be permitted. Investigations into severe
crimes against humanity are how the site of Sepur Zarco were exhumated. Without the
push of prosecution for crimes against humanity, the government would probably not

have uncovered the site today.

Giving a blanket amnesty would deny many cases like this to seek justice. Even
though time has passed since the war, the need for justice is crucial for the future of
Guatemala. People are still alive today who are victims of the most extreme crimes due
to armed conflict. With a scored earth policy being instated, especially in the 1980s,
people lost generational wealth, their livelihoods, entire communities, and all their loved
ones. The work on exhumation cannot be only dependent on NGOs/INGOs. The
government, as a form of reconciliation, will need to take part in this process to show

credibility to its citizens.

The government could start by implementing the commission for the
disappeared. Mario Polanco stated that the needs in the provision written 20 years ago
must be edited. The government could make revisions that would be meaningful,
consulting indigenous NGOs and including indigenous leaders (As per ILO 169
requires) on the needs of the current search. Seeking the murdered and disappeared that
happened as a result of the war should be an obligation of the state. Currently, the entire
responsibility of seeking the disappeared falls under local organizations that might not
have the funding needed to do a massive project seeking clandestine gravesites and
investigations. NGOs also do not have the access to government documentation that

state agencies do.
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If the government does not want to make those revisions to look for the missing
persons from the war, it can fund NGOs that are already doing so. Mario Polanco and
his organization (GAM) is a prime example that could be funding to search for missing
and murdered people. Using Mario’s words, he is only currently investigating high-case
profiles. Hundreds if not thousands of archives and records of people went missing
during the war. Extra funding to organizations that exist, or grants to organizations that
would like to undertake this work, could be implemented. There are still hundreds of
thousands of people seeking answers that they do not have. While the CEH was a great
document for general information, but it misses the names and history of their missing
community members, family, and friends. Without the full truth, or even a large attempt
to release information on individuals, community members will probably not feel

reconciled.

While not accepting the actions of offenders during the war, restorative justice
will also need to be made for the offenders. There was no reintegration of government
soldiers after the war. Many people affected by trauma and lack of opportunities after
turned to criminal groups and a new form of violence. Restorative justice lets us know
that violence is cyclical®®. Realizing that not all former soldiers will go to prison and
that the reconciliation law gave amnesty to many offenders, reintegration will need to be

made.

Reintegration does not just need to be vocational training and therapy either.

Many years have passed since the war, and most ex-soldiers are reaching older years in

516 JupAH OUDSHOORN, LORRAINE STUTZMAN AMSTUTZ & MICHELLE JACKETT, RESTORATIVE JUSTICE
FOR SEXUAL ABUSE: HOPE THROUGH TRAUMA / JUDAH OUDSHOORN ; WITH LORRAINE STUTZMAN
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their life. However, there were a considerable number of soldiers that were forced into
the army®Y’. Re-compensations for forced labor could be made with subsidies for living,
therapeutic services, and retirement could be made. Other subsidies could be made for
the children of soldiers that passed away during the war, but especially for the children
of soldiers that were forced to fight. Restorative justice can also deal with areas that are

currently heavily affected by current crime and drug trafficking.

Restorative justice does not only need to be for the offenders either. Survivors
of war and crimes against humanity are crucial for the existence of peace and
reconciliation. Subsidies to mental health facilities for survivors of war-destroyed
villages and refugees are crucial. While a reparations agency pays survivors and victims
of the war, according to Mr. Polanco, it has not been the most effective due to
corruption and other mismanagement of services. The war made a difference not just to
the direct survivors of violence but also to the indirect survivors of violence.
Generational wealth does make a big difference, and reparations could be given to entire

sectors instead of to people who self-report as victims of the war.

An emphasis on development should be made on the sectors most affected by
the war. According to Mario Polanco, sending products from Guatemala City to Miami
is cheaper and faster than Guatemala City and some parts of Guatemala. This overall
leads to a lack of incentive to ship, trade products, and provide services to different
parts of Guatemala. The economy is blocked due to this systemic form of violence.

Enhancements to infrastructure are heavily needed to fully integrate the citizens of

517 Country report and updates: Guatemala, WAR RESISTERS' INTERNATIONAL (1998), https://wri-
irg.org/en/programmes/world_survey/country_report/en/Guatemala (last visited Mar 29, 2023).
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Guatemala. The development would not only improve the economic life of the average

Guatemalan, but it would also improve the social, legal, and governmental sphere.

One of the most essential details that are needed to ensure reconciliation and
post-war reconstruction is the complete elimination of corruption and impunity with
working systems and respect for democracy. If the constitution and constitutional court
have laws and jurisdiction, this jurisdiction always needs to be respected. Too often in
the history of the country, the rule of law and respect for laws has been ignored with
little to no consequences. Institutions must be able to function for the population they
are working for. This can be achieved with a more robust system of checks and

balances.

Guatemala has shown itself to have a system where checks and balances can
work, but it needs to be strengthened. Guatemala was able to take Jorge Elias Serrano
out of power when he tried eliminating many government members to stay in power®®,
This was an excellent show of democratic behavior that should be used as an example
for other purposes. For example, a president was able to stop investigations of
corruption by eliminating the CICIG®®. This was a direct violation contrary to the
commission's very reason in the first place. Even declared illegal by the constitutional

court>?, the ruling was ignored, and another replaced the organization.

Impunity has not only been applied to politicians but to personal crimes as well.

Guatemala has had a very low prosecution rate for murderers and other forms of

518 RoDDY BRET & ANTONIO DELGADO, IDEA: THE ROLE OF CONSTITUTION-BUILDING PROCESSES IN
DEMOCRATIZATION - CASE STUDY GUATEMALA (2005).
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violence within the country. According to a 2013 report, 98 percent of crimes do not
lead to prosecutions®?!. While these numbers have changed, this large amount of
impunity could be changed to enhance personal security. Guatemalan citizens will need
to feel a sense of security and protection from their government to have a sense of
reconciliation. A government that committed over 95% of human rights violations
during the war that does not provide security after its peace accords, is not successful

peacebuilding.

According to a 2021 study of opinions in Guatemala, only 37% of Guatemalans
trusted judges®?. This number is not too different in the trust of thorough
investigations, where 38% of Guatemalans believe that police are competent in
investigations®?. These numbers are even more dramatic when considering that almost
20% of respondents reported being victims of a crime in the past year, while almost
50% of respondents reported not having reported the crime®?*. Guatemala making a
large effort to improve the ability to investigate and prosecute would enhance personal
and community security. With safety and security being a large concern within the
country, the state would need to positively impact these numbers to complete and work

on the reconciliation and post-war reconstruction process.

521 World Report 2013: Rights trends in World Report 2013: Guatemala, HUMAN RIGHTS WATCH (2023),
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Part of this process could be mitigated by bringing back the CICIG. This is
because the government lacks many accountability mechanisms to eliminate corruption
and impunity of government officials. Both types of corruption affect these numbers. If
the government made a strong effort to combat high-level and petty-level corruption,
systems would work for its nationals. Accountability and system building are essential

to the survival of the democratic state of Guatemala.

The government of Guatemala has two massive reports and peace agreements to
rely on that outline the systemic challenges that need to be tackled. The CEH and peace
accords as core documents with the supporting REMHI report should be used in a full
and complete manner. While there have been many efforts to use these reports to
improve development, the rule of law, and peacebuilding, the government has also not
fully implemented the recommendations and requirements that it is obligated to
complete. This, in general, has led to a lack of development, security, and

reconciliation.

It is not too late for the government to use these documents for peacebuilding.
The government has many legal documents that it can use to implement these
recommendations and policies. After the report of the CEH claimed genocide, the
president of Guatemala stated that no further action needed to be done nor responsibility
to take®2°. The government also decided not to create a follow-up

organization/mechanism to observe the implementation of the CEH%. The

525 Christian Tomuschat, Clarification commission in Guatemala, 23 HUMAN RIGHTS QUARTERLY 233—
258 (2001).
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government's initiative to ignore the reports of the UN-backed truth commission led to

multiple consequences and an overall lack of a reconciliation process.

A truth commission like the CEH can be a great tool in the process of
reconciliation, but it comes with its faults. A truth commission can expose great crimes
that the public might not have been aware of and can also give answers to the questions
millions of citizens in a concerned country are looking for. A truth commission can add
to reconciliation but is not the end-all solution to reconciliation and peacebuilding. If a
truth commission is established, it should be tied with a legal obligation to have a
follow-up mechanism for the recommendations. This is to ensure that governments
make use of the information provided. A truth commission should also have some
jurisdiction to prosecute. If it does not have direct prosecution capabilities, a truth
commission could benefit from a referral mechanism to the prosecutor's office if it does

not have direct prosecution capabilities.

Having a detailed report on grave human rights violations is useful when
clarifying historical events; however, having no follow-up mechanisms makes
reconciliation difficult. Government officials, in general, should take responsibility for
the crimes of the past. This is not only to ensure the rule of law survives but that its
citizens know that they can trust the government in the future. The actual report should
not be where responsibility stops. Peace agreements should also have an independent
body or verification organization, such as the UN observe to ensure that agreements are
implemented. If founded on fixing deeply rooted systemic issues, peace agreements
need to be fully implemented to sustain peace, economic & social development, and

ensure human rights for its citizens.
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Peacebuilding and reconciliation also need to be a holistic approach that affects
all branches of society and government. Peacebuilding without active participation from
the governmental branches, civil society, public figures, the international community,
development initiatives, and other parts of society will not achieve total peace®?’.
Without all members attempting to reconcile and build peace, there will be resistance.
Resistance to peace will only lead to a lack of trust and resentment between groups.
Furthermore, if there is no mandated responsibility to the different branches of society,

there will also be a lack of motives to complete and initiate peacebuilding.

International law and conventions are great tools that can be used in this process.
Countries can take protocols from international conventions on human rights and war
crimes and implement them as a policy. This policy should be permanent and not have
the ability to change between different political parties by signing a Decree or by a
Congress/Parliament. This is to ensure that human rights are taught before the conflict
begins. Laws in the national sphere should be clear and connect to international law.
Without a clear connection drawn between international laws signed by the government,
and national law, there will be officials downplaying the validity of international law.

This was seen in General Rios Montt’s court proceedings.

International law also seeks to improve conditions for the general population of
a given country. A good example of international law that seeks human rights is the
less-talked-about International Labour Organization. ILO works to improve the lives

and labor conditions of people across the planet. They do this by having countries agree

527 LISA SCHIRCH, THE LITTLE BOOK OF STRATEGIC PEACEBUILDING (2004).
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to improve their citizens' working conditions/policies and have a monitoring
mechanism®?8, Guatemala, for example, could work with the ILO and other international

organizations to help improve their economic systems and labor standard development.

The idea of development is directly tied to peace and reconciliation. Oftentimes,
it is the group that suffers the most violations that also is less economically developed.
This is also true in Guatemala’s case. Since one of the biggest reasons for conflict was a
drive for land reform and more economic opportunities for the average Guatemalan, the
solution to this would be sustainable development. The indigenous areas of Guatemala
would benefit massively from more development opportunities. With such a high rate of
indigenous poverty within Guatemala, one can say that the focus in post-war Guatemala
was still put on Ladino's wealth®?°. This has overall led to an unchanged population in

the post-war era.

Civil society groups and international organizations should also work together
on peacebuilding and reconciliation. International organizations have institutional
knowledge and historical experience on peace-building projects abroad, however, they
need to be able to work with civil society groups and not above civil society groups. The
way most international development organization work is by granting funding via grants

or in-kind grants based on its own internal indicators®®. These indicators are written at
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different times depending on where funding comes from. If funding is completely
reliant on an outside source, indicators are usually written during the capture and
application to funding phase - without sufficiently consulting and working with local
groups. This, in fact, also required local groups to adhere to indicators or certain
objectives in order to receive funding. This top-to-bottom mechanism is not the most

productive.

International organizations are starting to shift towards localization, which
means working on more capacity building for local organizations that have the on the
ground knowledge and experience®. This is necessary when it comes to peacebuilding
and reconciliation. A local will have lived experience, collective memories, and an
internal perspective on both groups to the conflict. Local groups also have usually
worked within the country for a long time and know how to work within the country's
systems, while an international development organization usually has projected only for
a few years. Localization takes out a large part of learning about the context and lets the

locals do the work that will make an actual lasting impact.

Peacebuilding and reconciliation need to be a full effort from many different
aspects and members of society. Peacebuilding should not just be for the rich, urban
population living in capital cities. Peacebuilding needs to be an effort from all parts of
society. The group that caused the harm needs to acknowledge that the wrong took

place and make systematic changes to ensure that it does not happen again.

531 Danielle Gibbie, LOCALIZATION IN INTERNATIONAL DEVELOPMENT: A GLOBAL TEAM WITH LOCAL
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Furthermore, the group that caused the harm should offer a type of reparation, symbolic
and material. The group that caused the harm should also place mechanisms to ensure
the policies are working and moving in progress.

Systems that need to work to ensure that a government can reconcile are
working democratic systems free of corruption or impunity. Systems should work
towards justice and hold perpetrators of crime responsible for their actions, regardless of
who committed the crimes. Even ex-presidents need to be held accountable for crimes
against humanity committed. Part of knowing how to prosecute is also knowing the

truth, a commission helps clear up facts that can be used as reconciliation.

Systems should work with the international and local communities to ensure that
peacebuilding and reconciliation are completed concerning human rights in their
policies. Organizations have much institutional knowledge and experience that
governments might not have. Governments reconciling can grant NGOs or INGOs to
ensure that exhumations or other services that a government might not be experienced
in can be completed. Governments should also sign into law all aspects of the
international conventions they signed. This ensures that the utmost respect for human

rights is in place.

Governments also need to ensure that economic development and other reforms
are in place to create equity. Keeping in mind that equity as a fair system is strongly tied
to the idea of reconciliation and human rights, governments need to ensure the equity of
their citizens. Having services be equitable ensures inclusion with systems that a large
part of the population might not have been included in before. This inclusion on any

basis or grounds, such as financial, ethnic, political, or locational, will add to
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peacebuilding. Different equitable acts such as scholarships, grants, social services for

departments, or other factors that help populations develop will add to reconciliation.

Furthermore, development should not just be economical, it should also be
social. Governments need to focus on social development as a form of reconciliation. In
the Guatemalan context, the Mayan indigenous groups were discriminated against in the
heaviest methods. These actions, deeply rooted in colonial ways of thinking, need to be
addressed. Colonization is the erasure of culture and land for another's benefit.
Governments can add to the social wealth of their inhabitants by funding social
developments such as music, traditional dance, healthcare, language development and

protection, art, and community centers/civil society organizations of indigenous groups.

First is always first, and reconciliation starts with truth and acknowledgment.
Truth needs to be followed with recommendations for reform, legal changes, and
governmental declarations with mechanisms to revise implementation. These changes
need to be tactile, visual, realistic, and enforceable. Legal systems and government will
need to ensure there are no corruption cases and irradicate corruption in its tracks when
it is found. Ensuring justice comes with ensuring that impunity does curb justice being
served. Working with survivors of violence and setting up systems meant to support
victims and integration after the war is key. International and civil society groups need
to be invited to work together with the government to ensure peace and reconciliation
are being worked on effectively. All these things tied with economic and social

development are key to a country being able to successfully reconcile past crimes.
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